The following rule amendments are effective November 1, 2001.

Utah RUIES Of CiVil PrOCEAUIE ........cveeieeieee ettt sseeneesneennens 4
RUIE 4. PIOCESS. ...ttt sttt ettt bbbt e e et e be st e benbeeneeneeneas 4
RUIE B. TIME.... ittt st sttt a e et e st e sae e s b e et e s aeenbe e b e sneesreenne e 10
Rule 13. Counterclaim and CroSS-ClaiMm. .......cccviieriieesiesie et 11
RUIE A7, JUFOIS. ...ttt bbbttt ettt bbb b e 12
Rule 51. Instructions to jury; ODJECLIONS. .........cccuiiiiicie e 18
RUIE B4D. GarNiSNIMENL. ......coiieiiciesieee ettt st e s be et s seesae et e sneesreenee e 18
Rule 81. Applicability Of ruleSin general. ........ccccooveceieese e 31
Utah Rules of Small Claims ProCEOUNE...........coeveiiririeiesierie et 31
Rule 1. Scope, purpose, and fOMMS. .........coiiriiierieeie ettt ee e 31
Rule 2. BEgINNING the CASE. .......ocuiiiiiieeeeiee bbb 31
Rule 3. Service of the AfFIdaVIL. .......ccooeiiiiii e 32
Rule 4. Counter AfFIOAVIT. ....cc.eieeeeeee et 32
Rule 5. NO @NSWES TEQUITE. ......cueiiiieieeeeee ettt 32
RUIE 6. PrE[MI@l. ..ottt bbbt 32
L I - RSP R 32
RUIE 8. DISIMISSAL. ..ottt sttt sttt sae e sbe et e e ne e beeeesneesreenne e 33
Rule 9. Default JUAQMENT. ........coeiieiece et e e sneesne e e 33
Rule 10. Set aside of default judgments and diSMISSAlS. ......ccccceevvecieieevecsececee e, 33
Rule 11. Collection Of JUAGMENLS. .........oieeiiriiiierie ettt 34
RUIE 12, APPEAIS. ...ttt b ettt ettt r e b r e 34
Utah Rules of Criminal ProCEAUIE.............ccuiiriiieiiiieieieie et 34
RUIE L1, PIEAS. ...ttt sttt sttt sae e bt b e s ae e be et e sneenre e e e 34
RUIE 16. DISCOVENY. ...ttt sttt bbbttt e st e b b e ne e 36
RUIE 17, TRE AL .ot b et bbb 37
Rule 18. SEleCtion Of the JUNY. .......ooiie ettt nre e 39
RUIE 19. INSITUCLIONS. .....eiiiieiee ettt sttt et sae e sse et e s e sbe et e sreesreenee e 44
Utah RuleS Of JUVENITE PrOCRAUNE.........couiiiiirte sttt 45
U L N T OSSP PRR 45
Rule 41. BUrden Of Proof. ..ottt 46

1



Utah RUIES Of EVIAENCE. ......cccueeeieceicie ettt ettt sttt st s esreetesneesne e ens 46
Rule 103. RUIINGS ON VITENCE. .....eotiiieiiieiteeiesee ettt st st st nne e 46
Rule 404. Character evidence not admissible to prove conduct; exceptions; other crimes. ... 46

Rule 803. Hearsay exceptions; availability of declarant immaterial. .........cccccceevevvvvevieennee 47
Rule 902 . SElf-aUthentiCaliON.........cceeueieeieee et 50
Code of Judicial AAMINISIIELION.........ciieiieieereeeeeese e e e e e steeee e e sseeeesseesseeseesseeseans 52
Rule 1-205. Standing and ad hoC COMMITLEES..........ccceiiereceseese e 52
Rule 2-106.01. Goals of performance evauation for judicia self improvement. .................. 54
Rule 2-106.02. Criteriafor judicial self improvement. ... 54
Rule 2-106.03. Information for judicial self improvement. ..........cccccovoeveeiescenecce e 56
Rule 2-106.04. Self improvement PrOCESS. .......ccvccuierieieesieeieseesreereseesseesreseesreessesneesseeseens 58
Rule 2-106.05. Adminigtration of the performance evauation program for judicid sdlf

10! oT(0)Y/= 01T o | ST PRSPPI 59
Rule 3-110. Judicia performance evaluation for self-improvement. .........cccccceeveveiceeveenene, 59
Rule 3-111. Performance evaluation for certification of judges and commissioners. ............ 62
Rule 3-111.01. Goals of performance evaluation for certification for retention election. ...... 69
Rule 3-111.02. Judicial performance evaluation Criteria. .........cccocveveveereeiesieeseesesee e 70
Rule 3-111.03. Standards of judicial performance. ...........cccoevieiiie i 71
Rule 3-111.04. Evaluation and certification of judges and COMMISSIONELS...........cccereerueeneen. 74
Rule 3-111.05. Evaluation and certification of Senior JUAJES. ........cccvveeveeveneenecre e, 76
Rule 3-111.06. Administration of the judicid performance evauation and certification

11006 > PP PPPR PPN 7
Rule 3-201. COourt COMMUISSIONENS. ......ccueiierueeeeeeerteeeesseesseesesseesseessesseesseessessesssessseseessesssens 78
RUIE 3-407. ACCOUNMLING. «.eveeveeueeirieiteeieseesteeeesseesteeeesseesseessesseessesssesseesseesessesssessesseessesssens 81
Rule 3-501. Insurance benefits upon retireMeEnt. ..........ccoveeieneeneeie e e 83
Rule 4-202.02. ReCOrds ClasSifiCaliON. ........cccceeeeriieieseesieeie et eee e ee e sneesre e e 85
RUIE4-30L1. TrUSE ACCOUNES. ....oviviiiieiieiieie et sie sttt sttt e s bbb b 91
Rule 4-404. Jury SeleCtion @and SEIVICE. .......coiii et 91
Rule 4-408. Locations of trial courts Of reCOord. .........ccovueririinieeiieie e 95
Rule 4-408.01. Responsibility for administration of trial COUrts. ........cccccevvrvenecinsceeseeene 95
(U ESR S 0 I 1Y o) (] o < 96
Rule 9-105. JUSLICE COUM NOUIS. .....cc.eiuiiieieieeie sttt 98



Rule 11-302. AAMISSION PIO HAC VICE. ..veeveeeeeeeeeeeeeee oo eeeee e eeereeeeereeeseeeeeeseeeseneseseeesenens 98 |

(@700 (o) ¥ To o =!I @] o 1o A PSP 100
Canon 5. A Judge Shall Refrain from Political Activity Inappropriate to the Judicia Office. 0 |
Rules of Professional CONUUCT ...........coeeririiiieie et nee s 101
Rule 1.7. Conflict of interest: general rUle............oooiiiiieinee e 101
RUIE 2.2, INEMMEUIAIY. ...eoveeeeeeee ettt e b e e e e ereesreenneeneenaean 104
U E R AN 0 Y 4 (=] o TSR 106



Oooo~NooTh,wWN B

Utah Rules of Civil Procedure

Rule 4. Process.

(@ Sgning of summons. The summons shdl be sgned and issued by the plantff or the
plaintiff's attorney. Separate summonses may be signed and served.

(b) Time of sarvice. In an action commenced under Rule 3(a)(1), the summons together with
a copy of the complaint shal be served no later than 120 days after the filing of the complant
unless the court alows a longer period of time for good cause shown. If the summons and
complaint are not timey served, the action shdl be dismissed, without prgudice on gpplication
of any paty or upon the court's own initiative. In any action brought agangt two or more
defendants on which service has been obtained upon one of them within the 120 days or such
longer period as may be dlowed by the court, the other or others may be served or appear a any
time prior to trial.

(c) Contents of summons.

(1) The summons shdl contain the name of the court, the address of the court, the names of
the paties to the action, and the county in which it is brought. It shal be directed to the
defendant, state the name, address and telephone number of the plantiff's atorney, if any, and
otherwise the plantiff's address and telephone number. It shdl date the time within which the
defendant is required to answer the complaint in writing, and shal notify the defendant tha in
case of falure to do o, judgment by default will be rendered againgt the defendant. It shal date
gther tha the complaint is on file with the court or that the complaint will be filed with the court
within ten days of service,

(2) If the action is commenced under Rule 3(a)(2), the summons shal date that the defendant
need not answer if the complant is not filed within 10 days &fter service and shdl date the
telephone number of the clerk of the court where the defendant may cal at least 13 days after
service to determineif the complaint has been filed.

(3) If sarvice is made by publication, the summons shdl briefly sate the subject matter and
the sum of money or other relief demanded and that the complant isonfile Wlth the court.

®© (d) Method of Sennce Unless waved in wr|t|nq svice of the summons and complaint
shdl be by one of the following methods:

(1) Personal service. The summons and complaint may be served in any dae or judicid
digrict of the United States by the sheriff or congtable or by the deputy of ether, by a United
States Marshd _or by the marshal's deputy, or by any other person 18 years of age or older a the
time of service and not a party to the action or a party's atorney. If the person to be served
refuses to accept a copy of the process, sarvice shdl be aufficient if the person serving the same
shdl date the name of the process and offer to ddiver a wpy thereof. Persond service shdl be
made asfollows:

(A) Upon any individua other than one covered by subparagraphs 2—3)-er4) (B), (C) or
(D) beow, by ddivering a copy of the summons andfer the complant to the individud
persondly, or by leaving a copy a the individud's dwelling house or usud place of abode with
some peson of suitable age and discretion there resding, or by ddivering a copy of the
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summons andfer the complaint to an agent authorized by appointment or by law to receive
service of process,

(B) Upon an infant (being a person under 14 years) by ddivering a copy of the summons and
the complaint to the infant and aso to the infant's father, mother or guardian or, if none can be
found within the dtate, then to any person having the care and control of the infant, or with whom
the infant resdes, or in whose service the infant is employed;

(C) Upon a—natura—person an_individud judicidly declared to be of unsound mind or
incgpable of conducting ks the person’s own affars, by delivering a copy of the summons and
the complaint to the person and to the person's legal representative if one has been appointed and
in the absence of such representative, to the individud, if any, who has care, custody or control
of the person;

(D) Upon an individud incarcerated or committed a a facility operated by the state or any of
its politicd subdivisons, by ddivering a copy of the summons and the complaint to the person
who has the care, custody, or control of the individua to be served, or to that person’'s designee
or to the guardian or conservator of the individua to be served if one has been gppointed, who
ghdl, in any case, promptly deliver the processto the individua served,

(E) Upon any corporation; not herein otherwise provided for, upon a partnership or upon an
ether unincorporated associaion which is subject to suit under a common name, by ddivering a
copy of the summons and the complaint theresf to an officer, a managing or general agent, or
other agent authorized by appointment or by law to recelve service of process and, if the agent is
one authorized by datute to receive service and the statute so requires, by dso mailing a copy of
the summons and the complaint to the defendant. If no such officer or agent can be found within
the dtate, and the defendant has, or advertises or holds itself out as having, an office or place of
business within the state or elsewhere, or does business within this state or dsewhere, then upon
the person in charge of such office or place of business,

(F) Upon an incorporated city or town, by ddivering a copy of the summons and the
complaint therest to the recorder;

(G) Upon a county, by ddivering a copy of the summons and the complaint to the county
clerk of such county;

(H) Upon a school digtrict or board of education, by deivering a copy of the summons and
the complaint to the superintendent or business administrator of the board;

() Upon an irrigation or drainage didrict, by ddivering a copy of the summons and the
complaint to the president or secretary of its board;

(J) Upon the dtate of Utah, in such cases as by law are authorized to be brought againgt the
date, by ddivering a copy of the summons and the complaint to the atorney genera and any
other person or agency required by statute to be served; and

(K) Upon a department or agency of the state of Utah, or upon any public board, commission
or body, subject to suit, by delivering a copy of the summons and the complaint to any member
of its governing board, or to its executive employee or secretary.

(2) Service by mail or commercia courier service,

(A) The summons and complaint may be served upon an individud other than one covered
by paragraphs (d)(1)(B) or (d)(1)(C) by mail or commercial courier service in any date or
judicid didtrict of the United States provided the defendant Sgns a document indicating receipt.

(B) The summons and complaint may be served upon an entity covered by paragraphs
(d)(1)(E) through (d)(1)(1) by mail or commercid courier sarvice in any date or judicid didrict
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of the United States provided defendant’s agent authorized by appointment or by law to receive
service of process Sgns a document indicating receipt.

(C) Service by mal or commercid courier service shal be complete on the date the receipt
is Sgned as provided by thisrule.

$ (3) Service andproef—of—service in a foreign country. Service in a foreign country shdl be
made as follows:

& (A) In the manner prescribed by the law of the foreign country for service in an action in
any of its courts of generd jurisdiction; or

& (B) Upon an individua, by persond ddivery; and upon a corporation, partnership or
association, by delivering a copy of the summons and the complaint to an officer or a managing

generd agent; provided that such service be made by a person who is not a party to the action,
not a party's atorney, and is not less than 18 years of age, or who is desgnated by order of the
court or by the foreign court; or

3) (C) By any form of mail, requiring a Sgned recept, to be addressed and dispatched by the

derk of the court to the paty to be sen/ed as ordered by the court. Reef—ef—se%ee—r—n—a—teregn

(g) (_)_Other savice.
(A) Where the identity or whereabouts of the person to be served are unknown and cannot
be ascertained through reasonable diligence, where sarvice upon dl of the individud parties is
impracticable under the circumstances, or where there exists good cause to bdieve that the
person to be served is avoiding service of process, the party seeking service of process may file a
motion supported by affidavit requesting an order dlowing service by publication—by—mal; or by
some other means. The supporting affidavit shdl st forth the efforts made to identify, locate or
serve the party to be served, or the circumstances which make it impracticable to serve dl of the
individud parties.

(B) If the mation is granted, the court shal order service of process by publication-by—mai-
from-the-clerk—ofthe-eourt; _or by other means—er—by—some-combination-of-the-abeve, provided
that the means of notice employed shdl be reasonably caculated, under dl the circumstances, to
apprise the interested parties of the pendency of the action to the extent reasonably possible or
practicable. The court's order shal aso specify the content of the process to be served and the
event or events as of which service shdl be deemed complete. A copy of the court's order shal
be served upon the defendant with the process specified by the court.

(©) In any proceeding where summons is reguired to be published, the court shall, upon the
request of the party applying for publication, desgnate the newspaper in which publication sl
be made. The newspaper sdected shdl be a newspaper of general circulation in the county

where such publicationis redw ired to be made and shdl be publlshed inthe Enqlrsh Ianquaqe
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fssued:

(e) Proof of Service.
(1) If savice is not waived, the person effecting service shdl file proof with the court. The
proof of service must sate the date, place, and manner of savice. Proof of sarvice made

pursuant to paragraph (d)(2) shdl include a receipt sgned by the defendant or defendant’s agent
authorized by appointment or by law to receive sarvice of process. If sarvice is made by a
person other than by an atorney, the sheriff or congtable, or by the deputy of either, by a United
States Marshd or by the marshd's deputy, the proof of service shall be made by affidavit.

(2) Proof of sarvice in a foreign country shal be made as prescribed in these rules for sarvice
within this date, or by the law of the foreign country, or by order of the court. When sarvice is
made pursuant to paragraph (d)(3)(C), proof of service shdl include a receipt signed by the
addressee or other evidence of ddlivery to the addressee satisfactory to the court.

(3) Falure to make proof of sarvice does not affect the validity of the service. The court
may dlow proof of service to be amended.

(f) Waiver of Sarvice, Payment of Codts for Refusing to Waive.




O©oO~NOOTAWNE

(1) A plaintiff may request a defendant subject to service under paragraph (d) to waive
sarvice of a summons. The request shdl be mailed or ddivered to the person upon whom service
is_authorized under paragraph (d). It shdl indude a copy of the complaint, shal alow the
defendant at least 20 days from the date on which the request is sent to return the waiver, or 30
days if addressed to a defendant outsde of the United States, and shdl be subgtantidly in the
form of the Notice of Lawsuit and Request for Waiver of Service of Summons set forth in the
Appendix of Forms atached to these rules.

(2) A defendant who timely returns a waiver is not required to respond to the complaint until
45 days dfter the date on which the request for waiver of service was mailed or delivered to the
defendant, or 60 days after that date if addressed to a defendant outside of the United States.

(3) A defendant who waives service of a summons does not thereby waive any objection to
venue or to the jurisdiction of the court over the defendant.

(4) If a defendant refuses a request for waiver of service submitted in accordance with this
rule, the court shal impose upon the defendant the costs subsequently incurred in effecting
sevice,

ADVISORY COMMITTEE NOTE

Rule 4 conditutes a subgtantiad change from prior practice The rule modernizes and
amplifies procedure relating to service of process.  Although this rule and Rule 3 retain the
ten-day summons procedure for commencement of actions, this rule endeavors to make practice
under the ten-day summons provison more condstent with practice in actions commenced by
the filing of a complaint. The rule retains portions of prior Rule 4, adopts portions of the present
federd Rule 4, and adopts entirdly new language in other areas. The rule diminates the statement
(appearing in paragraph (m) of the prior rule) that al writs and process may be served by any
congtable of the court. In the committeg's view, this rule does not properly ded with the question
of who may serve types of process other than the summons and complaint. In recommending the
eimination of paragraph (m), the committee did not intend to change the law governing
eligibility to serve such other process.

Paragraph (@). This paragraph diminates the prior rulés reference to the issuance of
summonses. See paragraph (b). Otherwise the paragraph isidentical to the former paragraph (a).

Paragraph (b). This paragreph, a substantiad change from the prior rule, requires that in an
action commenced under Rule 3(8)(1), the summons, together with a copy of the complaint, must
be served within 120 days of the filing of the complaint. The time period was borrowed from
Rule 4(j), Federd Rules of Civil Procedure.

Paragraph (c). This paragraph makes minor revisons to the corresponding paragraph of the
prior rule. In addition to data historicaly required to appear in the summons, the address of the
court and information concerning the plaintiff or plaintiff's attorney are aso required.

Paragraph (d). In prescribing the persons who may serve process, this paragraph eiminates
the prior rules diginction between in-dtate and out-of-state service. The paragraph is consstent
with other changes in the rule desgned to smplify and unify practice for in-state and out- of-state
sarvice. In order to be digible to serve a summons or complaint, persons who are not sheriffs or
other lawv enforcement personnd must be a least 18 years of age a the time of service. For
e||g|b|I|ty to make sen/lce in aforelgn country see paagraph (f-)(g)@)

Subparagraoh (ed)(l)(_) pre&nts the generd rule for persond sarvice on mdmduds who ae
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not infants, incompetent, or incarcerated. Subparagraph (2B) deds with service on infants and
subparagraph (3C) with service on incompetent persons. Subparagraphs ¢A), @B) and @C) are
patterned after Rule 4(e), Federal Rules of Civil Procedure. Subparagraph (4D) deds with
sarvice on persons who are incarcerated or committed to the custody of a dSate inditution.
Subparagraph (5E) deds with service on business entities. Subparagraphs (6F) through (9I1)
change and modernize service on politicd subdivisons of the date. Subparagraphs (20J) and
(32K) provide for service on the state and its departments, agencies, boards and commissions
with only minor changes from the prior rule_ Subparagraph (d)(2) adds a provison for service
by mal or commercid courier service within any judicid didrict of the United States  The term
“mal”_refers to services provided by the United States Postd Service.  The term “commercid
courier sarvice” refers to businesses that provide for the delivery of documents.  Examples of
“commercid courier serviceg’ include Federd Express and United Parcd Service.  Methods of
sarvice by mal or_commercia courier_service must provide for a document indicating receipt.
Subparagraphs (A) and (B) specify who must sign the document indicting receipt.  For service
under Subparagraph (d)(2) to be effective, the court must be clearly convinced that the proper
person_signed the document indicating receipt.  Infants or incompetent persons may not be
served by mall or commercid courier service.  Subparagraph (C) details when service by mail or
commercid courier service is complete.

Paragraph (fd)(3). This paragraph provides severd dternative means by which service must
be made in foreign countries and provides for proof of such service.

Paragraph (gd)(4). This paragraph replaces most of paragraph (f) of the prior rule It is
designed to permit dternative means of service where the identity or wheresbouts of the person
to be served is unknown, where persond service is impracticable, or where a party avoids
persond sarvice. Under the circumstances identified in the rule, this paragraph permits the court
to fashion means of service reasonably caculated to apprise the paties of the pendency of the
action. Use of this provison is not limited to actions traditionaly consdered in rem or qued in
rem. See Carlson v. Bos, 740 P.2d 1269, 1272 (Utah 1987). The present rule eliminates specific
mention of service by telegraph or teephone (in paragraph (1) of the prior rule) snce such
sarvice could be ordered under this paragraph if appropriate. The court's order of substituted
service must specify the content of service and the event or events as of which service will be
deemed complete. A copy of the order must itsdf be served so that the party served will be able
to determine the sufficiency of service and the time as of which hisor her reponseis due.

Paragraph @e). This paragraph replaces paragraph (g) in the prior rule. It requires proof of
sarvice to be filed "promptly” and in any event before a responsive pleading is due. The rule
diminates falure to file proof of sarvice as a bads for chdlenging the vdidity of sarvice_ The
rule_contains specific requirements for proof of service depending upon who serves and what
method of sarvice is used.  If the summons and complaint are served by mal or commercid
courier service, subparagraph (1) requires the receipt signed by defendant or defendant’s agent to
be included in the proof of service.

Paragraph (f) adds an option for a plaintiff to request a defendant to wave service.  This
provison is smilar to federa Rule (4)(d). The defendant is required to return the waver of
sarvice within 20 days (30 days for a defendant outsde the United States) from the date the
request for waver is sent. The rule grants a defendant who waives service additiond time to file
a response to the complaint. A defendant who does not return the request for waiver of service
will be assessed plaintiff’ s actua cogtsin effecting service under other provisons of thisrule.
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Rule 6. Time

(@& Computation. In computing any period of time prescribed or adlowed by these rules, by
the locd rules of any didtrict court, by order of court, or by any applicable statute, the day of the
act, event, or default from which the desgnated period of time begins to run shdl not be
included. The last day of the period so computed shdl be included, unless it is a Saturday, a
Sunday, or a legd holiday, in which event the period runs until the end of the next day which is
not a Saturday, a Sunday, or a lega holiday. When the period of time prescribed a alowed, after
ireluding without reference to any additiond time provided under subsection (e), is less than 11
days, intermediate Saturdays, Sundays and legal holidays shdl be excluded in the computation.

(b) Enlargement. When by these rules or by a rotice given thereunder or by order of the court
an act is required or alowed to be done a or within a specified time, the court for cause shown
may a any time in its discretion (1) with or without motion or notice order the period enlarged if
request therefor is made before the expiraion of the period origindly prescribed or as extended
by a previous order or (2) upon motion made after the expiration of the specified period permit
the act to be done where the falure to act was the result of excusable neglect; but it may not
extend the time for taking any action under Rules 50(b), 52(b), 59(b), (d) and (e), and 60(b),
except to the extent and under the conditions stated in them.

(¢) Unaffected by expiration of term. The period of time provided for the abing of any act or
the taking of any proceeding is not affected or limited by the continued existence or expiration of
a term of court. The continued existence or expiraion of a term of court in no way affects the
power of a court to do any act or take any proceeding in any civil action which has been pending
before it.

(d) For motions - Affidavits. A written motion, other than one which may be heard ex parte,
and notice of the hearing thereof shal be served not later than 5 days before the time specified
for the hearing, unless a different period is fixed by these rules, by CJA 4501, or by order of the
court. Such an order may for cause shown be made on ex parte application. When a motion is
supported by affidavit, the affidavit shadl be served with the motion; and, except as otherwise
provided in Rule 59(c), opposng affidavits may be served not later than 1 day before the
hearing, unless the court permits them to be served at some other time.

(e) Additiona time after service by mail. Whenever a party las the right or is required to do
some act or take some proceedings within a prescribed period after the service of a notice or
other paper upon him and the notice or paper is served upon him by mail, 3 days shdl be added
to the end of the prescribed period as caculated under subsection (8). Saturdays, Sundays and
legd holidays shdl be included in the computation of any 3-day period under this subsection,
except that if the last day of the 3-day period is a Saturday, a Sunday, or a legal holiday, the
period shdl run until the end of the next davwhlch IS not aSaturdav Sundav or alegd holiday.
Advisory Commlttee Note ) : 3) S '

The 2000 amendment atempts to clanfy th

interplay between Rules 6(a) and 6(e) by providing that the three extra days of response time that
ae added under Rule 6(g) following service of a paper by mal are not counted when
determining whether to exclude weekends and holidays from the response time under Rule 6(a).
This approach is consgtent with the approach taken by the mgority of federd courts that have
interpreted the corresponding provisons of Rule 6 of the Federd Rules of Civil Procedure.
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Rule 13. Counterclaim and cross-dam.

(@ Compulsory counterdlams. A pleading shdl date as a counterdam any clam which a
the time of serving the pleading the pleader has against any opposing party, if it arises out of the
transaction or occurrence that is the subject-matter of the opposing party's clam and does not
require for its adjudication the presence of third parties of whom the court cannot acquire
juridiction. But the pleader need not state the clam if (1) at the time the action was commenced
the clam was the subject of another pending action, or (2) the opposing party brought suit upon
his clam by attachment or other process by which the court did not acquire jurisdiction to render
a persond judgment on that clam, and the pleader is not dating any counterclam under this
Rule 13.

(b) Permissve counterclam. A pleading may date as a counterclam any dam agang an
opposing party not arising out of the transaction or occurrence that is the subject-matter of the
opposing party's claim.

(©) Counterclam exceeding opposing clam. A counterdam may or may not diminish or
defeat the recovery sought by the opposing paty. It may clam reief exceeding in amount or
different in kind from that sought in the pleading of the opposing party.

(d) Counterclam maturing or acquired after pleading. A clam which ether matured or was
acquired by the pleader after serving his pleading may, with the permisson of the court, be
presented as a counterclaim by supplementa pleading.

() Omitted counterclam. When a pleader fals to set up a counterclam through oversight,
inadvertence, or excusable neglect, or when judtice requires, he may by leave of court set up the
counterclam by amendment.

(f) Cross-cdam agang co-paty. A pleading may State as a cross-dam any dam by one
paty against a co-paty arisng out of the transaction or occurrence that is the subject-matter
ether of the origind action or of a counterclam therein or relaing to any property that is the
subject-matter of the origina action. Such cross-cdlam may include a dam that the paty agang
whom it is asserted is or may be ligble to the cross-clamant for al or part of a clam asserted in
the action againgt the cross-clamant.

() Additiona parties may be brought in. When the presence of parties other than those to
the origind action is required for the granting of complete reiegf in the determination of a
counterclam or cross-clam, the court shdl order them to be brought in as defendants as
provided in theserules, if jurisdiction of them can be obtained.

(h) Separate judgments. Judgment on a counterclam or cross-clam may be rendered in
accordance with the terms of Rule 54(b), even if the clams of the opposng paty have been
dismissed or otherwise disposed of.

(i) Cross demands not affected by assgnment or desth. When cross demands have existed
between persons under such circumstances that, if one had brought an action againgt the other, a
counterclam could have been set up, the two demands shal be deemed compensated so0 far as
they equa each other, and neither can be deprived of the benefit thereof by the assgnment or
degth of the other, except as provided in Subdivison (j) of thisrule.

() Clams agang assignee. Except as otherwise provided by law as to negotiable
indruments and assgnments of accounts receivable, any clam, counterclam, or cross-dam
which could have been asserted againgt an assgnor a the time of or before notice of such
assgnment, may be assarted againg his assgnee, to the extent that such clam, counterclam, or
cross-claim does not exceed recovery upon the claim of the assignee.
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Rule 47. Jurors.

(8 Examination of jurors. The court may permit the parties or their attorneys to conduct the
examination of prospective jurors or may itsef conduct the examination. In the latter event, the
court shdl permit the parties or ther atorneys to supplement the examinaion by such further
inquiry as is materid and proper or shdl itsdf submit to the prospective jurors such additiond
questions of the parties or their attorneys as is materid and proper._Prior to examining the jurors,
the court may make a preiminary statement of the case. The court may permit the parties or their
atorneys to make a preliminary statement of the case, and notify the partiesin advance of trid.

(b) Alternate jurors. The court may direct that jurors-r-addition-to-the-regularpane-be-called

ahd-impaneled-to-st-as dternate jurors be impaneed. Alternate jurors, in the order in which they
are cdled, shdl replace jurors who, prior to the time the jury retires to congder its verdict,

become unable or disqudified to perform their duties. Alternate jurors shdl be drawn selected at
the same time and in the same manner, shdl have the same qudifications, shdl be subject to the
same examination and chdlenges, shdl take the same oath, and shdl have the same functions,
powers, faciities; and privileges as the principd jurors. An dternate juror who does not replace a
principd juror shal be discharged after when the jury retires to consder its verdict_unless the
parties dipulate otherwise and the court approves the dipulation. The court may withhold from
the jurors the identity of the dternate jurors until the jurors begin ddiberations. If one or two
dternate jurors are called, each party is entitled to one peremptory chalenge in addition to those

otheanse alowed. Ihe—eddmend—pelﬁemptew—ehdimge—mw—be used—enly—egemst—aq—d{emete

(¢) Chdlenge defined; by whom made. A chdlenge is an objection made to the trid jurors
and may be directed (1) to the pand or (2) to an individud juror. Either party may chdlenge the
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jurors, but where there are severa parties on ether sde, they must join in a chdlenge before it
can be made.

(d) Chdlenge to pand; time and manner of taking; proceedings. A chdlenge to the pand can
be founded only on a materid departure from the forms prescribed in respect to the drawing and
return of the jury, or on the intentiond omisson of the proper officer to summon one or more of
the jurors drawn. It must be taken before a juror is sworn. It must be in writing or be stated on
the record, and must specificaly set forth the facts condituting the ground of chalenge. If the
chdlengeisdlowed, the court must discharge the jury so far asthe tria in question is concerned.

() Chdlenges to individud jurors number of peremptory chalenges. The chdlenges to
individud jurors are ether peremptory or for cause Each paty shdl be entitted to three
peremptory challenges, except as provided under Subdlwsons (b) and (c) of thisrule.

(f) Chalenges for cause—hew-tried. .
following—grounds—A chdlenge for cause is an ob|ect|on to a pa‘ucular juror and shall be heard
and determined by the court. The juror challenged and any other person may be examined as a
witness on the hearing of such chdlenge. A chalenge for cause may be taken on one or more of
the following grounds. On its own motion the court may remove ajuror upon the same grounds.

(1) A want of any of the qudifications prescribed by law to render a person competent as a
juror.

(2) Consanguinity or affinity within the fourth degree to ether party, or to an officer of a
corporation thet is a party.

(3) Standing in the relation of debtor and creditor, guardian and ward, master and servarnt,
employer and employee or principa and agent, to ether party, or united in busness with ether
paty, or being on any bond or obligation for either party; provided, tha the rdationship of
debtor and creditor shal be deemed not to exist between a municipaity and a resident thereof
indebted to such municipaity by reason of a tax, license fee, or service charge for water, power,
light or other services rendered to such resident.

(4) Having served as a juror, or having been a witness, on a previous trid between the same
parties for the same cause of action, or being then awitnesstherein.

(5) Pecuniary interest on the pat of the juror in the result of the action, or in the man
question involved in the action, except Hs intered as a member or citizen of a municipa
corporation.

(6) Gonduct, responses, sate of mind or other circumstances that reasonably lead the court to
conclude the juror is not likdy to act impartidly. No person may serve as a juror, if chalenged,
unI&sthemdqmsoonvmced thejuror can andW|II act impartidly andfarly
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() Sdection of jury. The judge shdl determine the method of sdecting the jury and notify
the parties & a pretrid conference or otherwise prior to trid. The following methods for sdection
are not exclusive.

(1) Strike and replace method.  The elerk—shall-draw—by—tot—and—eal-court shdl summon the
number of jurors that are to try the cause plus such an additiond number as will dlow for any
dternates, for al peremptory chdlenges permitted, and for al chalenges for cause that may be
granted. At the direction of the judge, the clerk shdl cdl jurors in random order. The judge may
hear and determine chdlenges for cause during the course of quedtioning or a the end thereof.
The judge may and, a the request of any party, shdl hear and determine chdlenges for cause
outside the hearing of the jurors. After each chdlenge for cause sustained, another juror shdl be
cdled to fill the vacancy before—further—challenges—are—made, and any such new juror may be
chdlenged for cause. When the chdlenges for cause are completed, the clerk shdl make provide
a lig of the jurors remaining, #-the-erder—ealled, and each sde, beginning with the plaintiff, shall
indicate thereon its peremptory chalenge to one juror a a time in regular turn until dl
peremptory chdlenges are exhausted or waved. The clerk shdl then cdl the remaining jurors, or
0 many of them as shal be necessary to conditute the jury, i i i
the-lig; including any dternate jurors, and the persons whose names are so caled shdl conditute
the jury. If dternae jurors have been sdected, the last jurors caled shdl be the dternates, unless
otherwise ordered by the court prior to voir dire.

(2) Struck method. The court shdl summon the number of jurors tha are to try the cause plus
such an additiond number as will dlow for any dternates, for dl peremptory chalenges
permitted and for dl chdlenges for cause that may be granted. At the direction of the judge, the
cdek shdl cdl jurors in random order. The judge may hear and determine chdlenges for cause
during the course of guedtioning or a the end thereof. The judge may and, a the request of any
paty, shdl hear and determine chdlenges for cause outsde the hearing of the jurors. When the
chdlenges for cause are completed, the cderk shdl provide a list of the jurors remaining, and
each dde, beginning with the plaintiff, shdl indicate thereon its peremptory chdlenge to one
juror a atime in regular turn until al peremptory chalenges are exhausted or waved. The derk
shdl then cdl the remaning jurors, or o many of them as shdl be necessary to conditute the
jury, including any dternate jurors, and the persons whose names are so cdled shdl conditute
the jury. If dternate jurors have been sdected, the lagt jurors cdled shal be the dternates, unless
otherwise ordered by the court prior to voir dire.

(3) In courts using lists of prospective jurors generated in random order by computer, the
cerk may cdl the jurorsin that random order.

(h) Oath of jury. As soon as the jury is completed an oath must be administered to the jurors,
in substance, that they and each of them will wdl and truly try the matter in issue between the
parties, and atrue verdict rendered according to the evidence and the instructions of the court.

(i) Proceedings when juror discharged. If, after the—mpandling—of impanding the jury and
before verdict, a juror becomes unable or disqudified to perform his-ddty the duties of a juror
and there is no aternate juror, the parties may agree to proceed with the other jurors, or to swear
a new juror and commence the tria anew. If the parties do not so agree the court shdl discharge
the jury and the case shdll be tried with anew jury.

() View by jury. When in the opinion of the court it is proper for the jury to have a view of
the property which is the subject of litigation, or of the place in which any materid fact occurred,
it may order them to be conducted in a body under the charge of an officer to the place, which
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shal be shown to them by some person gppointed by the court for that purpose. While the jury
are thus asent no person other than the person so gppointed shal speak to them on any subject
connected with thetrid.

(k) Separation of jury. If the jurors are permitted to separate, either during the trid or after
the case is submitted to them, they shal be admonished by the court that it is their duty not to
converse with, or suffer themselves to be addressed by, any other person on any subject of the
trid, and tha it is their duty not to form or express an opinion thereon until the case is findly
submitted to them.

() Ddliberaion of jury. When the case is findly submitted to the jury they may decide in
court or retire for ddiberation. If they retire they must be kept together in some convenient place
under charge of an officer until they agree upon a verdict or are discharged, unless otherwise
ordered by the court. Unless by order of the court, the officer having them-underhis-charge-must
net-suffer charge of them must not make or alow to be made any communication to be-made-te
them——or—make—any—himsaf; them with respect to the action, except to ask them if they have
agreed upon ther verdict, and he the officer must not, before the verdict is rendered,
communicate to any person the state of ther deliberations or the verdict agreed upon.

(m) Pepers—taken—by—jury Exhibits taken by jury; notes. Upon retiring for ddiberation the

jury may take with them the indructions of the court and dl exhibits anrd-aHl—papers which have

been recelved as evidence in the cause, except depesitions-or—copies-of—such—papers exhibits as
eught that should not in the oplnlon of the court, te be td@—#em—the—petsen—haﬂng—thqu—m

the jury, such as exhlblts of unusud sze, Weapons or contrdamd The court ghal permit the jury
to view exhibits upon request. Jurors are entitled to take notes during the tia and to have those
notes with them during ddiberations. As necessary, the court shal provide jurors with writing
materias and ingruct the jury on taking and using notes.

(n) Additiond indructions of jury. After the jury have retired for ddiberation, if there is a
disagreement among them as to any part of the testimony, or if they desre to be informed on any
point of law aisng in the cause, they may require the officer to conduct them into court. Upon
their being brought into court the information required must be given in the presence of, or after
notice to, the paties or counsd. Such information must be given in writing or stated on the
record.

(0) New trid when no verdict given. If a jury is discharged or prevented from giving a
verdict for any reason, the action shal be tried anew.

(p) Court deemed in session pending verdict; verdict may be seded. While the jury is absent
the court may be adjourned from time to time in respect to other business, but it shal be open for
every purpose comected with the cause submitted to the jury, until a verdict is rendered or the
jury discharged. The court may direct the jury to bring in a seded verdict a the opening of the
court, in case of an agreement during a recess or adjournment for the day.

(q) Declaration of verdict. When the jury or three-fourths of them, or such other number as
may have been agreed upon by the parties pursuant to Rule 48, have agreed upon a verdict they
must be conducted into court, their names caled by the clerk, and the verdict rendered by their
foreman; foreperson; the verdict mugt be in writing, Sgned by the fereman; foreperson, and must
be read by the clerk to the jury, and the inquiry made whether it is their verdict. Either party may
require the jury to be polled, which shdl be done by the court or clerk asking each juror if it is
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his the juror's verdict. If, upon such inquiry or palling there is an insufficient number of jurors
agreeing therewith, the jury must be sent out again; otherwise the verdict is complete and the
jury shdl be discharged from the cause.

() Correction of verdict. If the verdict rendered is informa or insufficient, it may be
corrected by the jury under the advice of the court, or the jury may be sent out again.

Advisory Committee Note Paragraph (a)  The prdiminary daement of the case does not
save the same purpose as the opening satement presented after the jury is sdected. The
preliminay satement of the case serves only to provide a brief context in which the jurors might
more knowledgesbly answver questions during voir _dire. A prdiminary opening Statement is not
required and may sarve no ussful purpose in short trids or trids with reaively smple issues.
The judge should be paticularly atuned to prevent argument or posturing a this early stage of
thetrid.

Paragraph (f)(6). The Utah Supreme Court has noted a tendency of trid court judges to rule
agand a chdlenge for cause in the face of legitimate questions about a juror's biases. The
Supreme Court limited the following admonition to capitd cases, but it is a sound philosophy
evenintrias of lesser consegquence.

[W]e take this opportunity to address an issue of growing concern to this court. We are

perplexed by the trid courts fregquent insstence on passng jurors for cause in deah

pendty cases when legitimate concerns about their suitability have been raised during
voir _dire. While the abuse-of-discretion standard of review affords trid courts wide
laitude in_making their for-cause determinations, we are troubled by their tendency to

“push the edge of the envelope” especidly when capitd voir dire pands are so large and

the death pendty is a issue. Moreover, capitd cases are extremey codly, in terms of

both time and money. Passng quedtionable jurors increases the dran on the dak€'s

resources and jeopardizes an otherwise valid conviction and/or sentence. ... If a party
rases legitimate questions as to a potentid juror's bdiefs, biases, or physca ability to
sarve, the potentid juror should be struck for cause, even where it would not be legdly

erroneous to refuse. State v. Carter, 888 P.2d 629 (Utah 1995).

In determining challenges for cause, the task of the judge is to find the proper baance. It is
not the judge's duty to seat a jury from a too-smdl venire pand or to seat a jury as quickly as
posshle. Although thorough questioning of a juror to determine the exisence, nature and extent
of a bias is appropriate, it is not the judge's duty to extract the “right” answer from or to
“rehabilitate” a juror. The judge should accept honest answers to understood questions and,
based on that evidence, make the sometimes difficult decison to seat only those jurors the judge
is convinced will act farly and impatidly. This higher duty demands a sufficent venire pand
and sufficient voir _dire. The trid court judge enjoys condderdble discretion in limiting voir dire
when there is no apparent link between a question and potentia bias, but “when proposed voir
dire questions go directly to the exigence of an actud bias, that discretion disappears. The trid
cout mug dlow such inquiries” The ocourt should ensure the paties have a meaningful
opportunity to explore grounds for challenges for cause and to ask follow-up gquestions, ether
through direct questioning or questioning by the court.

The objective of a chdlenge for cause is to remove from the venire pane persons who cannot
act_impartidly in ddiberating upon a verdict. The lack of impartidity may be due to some hias
for or agang one of the parties, it may be due to an opinion about the subject matter of the
action or about the action itsdf. The civil rules of procedure have a few - and the crimind rules
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many more - specific drcumstances, usudly a rdationship with a paty or a circumstance of the
juror, from which the bias of the juror is inferred. In addition to these enumerated grounds for a
chdlenge for cause, both the civil rules and the aimind rules dose with the following grounds:
formulaion by the juror of a dsate of mind that will prevent the juror from acting impartidly.
However, the rules go on to provide that no person shdl be disgudified as a juror by reason of
having formed an opinion upon the matter if it satisfactorily appears to the court that the person
will, notwithstanding that opinion, act impartidly.

The amendments focus on the “sate of mind” dause. In determining whether a person can
act impartidly, the court should focus not only on that person’s state of mind but should consider
the totdity of the circumsances. These circumstances might include the experiences, conduct,
Satements, opinions, or associations of the juror. Rather than determining that the juror is
“prevented” from acting impartidly, the court should determine whether the juror “is not likdy
to act impatiadly.” These amendments conform to the directive of the Supreme Court: If there is
a legitimate question about the ability of a person to act impartidly, the court should remove that
person from the pand.

There is no need to modify this determination with the statement that a juror who can st
adde an opinion based on public journas, rumors or common notoriety and act impatiadly
should not be struck. Having read or heard of the matter and even having an opinion about the
matter do _not meet the sandard of the rule. Wdl-informed and involved dtizens are not
automaticdly to be disqudified from jury service. Sound public policy supports knowledgeable,
involved citizens as jurors. The chdlenge for the court is to evduate the impact of this extra
judicd informaion on the ability of the person to act impatidly. Informaion and opinions
about the case remain rdevant to but not determinative of the question: “Will the person be a far
and impartid juror?’

In stating that no person may serve as a juror unless the judge is “convinced” the juror will
act impartidly, the Committee uses the term “convinced” advisedly. The term is not intended to
sugogest the gpplication of a dear and convincing standard of proof in  determining juror
impatidity, such a high standard being contrary to the Committee's objectives. Nor is the term
intended to undermine the long-held presumption that potentia jurors who satisfy the basic
requirements imposed by datutes and rules are qudified to serve. Rather, he term is intended to
encourage _the trid judge to be thorough and ddiberative in evauating chdlenges for cause
Although not an evidentiary dandard a dl, the term “convinced” implies a high gandard for
judicid decisonrmaking. Review of the decision should remain limited to an abuse of discretion.

This new sandard for chalenges for cause represents a baance more eadly sated than
achieved. These amendments encourage judges to exercise greater care in evauating chdlenges
for cause and to resolve legitimate doubts in favor of remova. This may mean some jurors now
removed by peremptory chalenge will be removed ingead for cause. It may dso mean the court
will have to summon more prospective jurors for voir dire. Whether lawyers will use fewer
peremptory chadlenges will have to await the judgment of experience.

Paragraph (m). The committee recommends amending paragraph (m) to establish  the right of
jurors to take notes and to have those notes with them during ddiberations. The committee
recommends removing depositions from the paragraph not in order to permit the jurors to have
depoditions but to recognize that depodtions are not evidence. Depostions read into evidence
will be treated as any other ord tesimony. These amendments and Smilar amendments to the
Rules of Crimind Procedure will make the two provisonsidentical.
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Rule 51. Ingtructions to jury; objections.

(@) Prdiminary indructions. After the jury is sworn and before opening statements, the court
may _ingruct the jury concerning the jurors duties and conduct, the order of proceedings, the
dements and burden of proof for the cause of action, and the definition of terms. The court may
ingtruct the jury concerning any matter stipulated to by the parties and agreed to by the court and
awy mate the court in its discretion bdieves will assg the jurors in comprehending the case
Preliminary _indructions shdl be in writing and a copy provided to each juror. At the find
pretrial_conference or a such other time as the court directs, a paty may file a written request
that the court indruct the jury on the law as st forth in the request. The court shdl inform the
paties of its action upon a requested ingruction prior to ingructing the jury, and it shdl furnish
the parties with a copy of its proposed ingtructions, unless the parties waive this requirement.

(b) Interim written ingtructions. During the course of the trid, the court may indruct the jury
on the law if the indruction will assg the jurors in comprehending the case. Prior to giving the
written ingruction, the court shal advise the parties of its intent to do so and of the content of the
ingruction. A party may request an interim written ingtruction.

(0 _Fnal indructions. At the close of the evidence or a such ealier time as the court
reasonably directs, any paty may file written requests that the court ingruct the jury on the law
as st forth in sad requests. The court shdl inform counsd of its proposed action upon the
requests prior to ingructing the Jury, and it shal furnlsh counsd with a copy of its proposed
indructions, unless the parties o A ; ,
walve this requirement. Find indructions shal be in ertlnq and a Ieast one oopv prowded to
the jury. The court shdl provide a copy to any juror who requests one and may, in its discretion,
provide acopy to dl jurors.

(d) Objections to ingructions. H—the—ingructions—are—to—be—given——writing—al—objections
thereto-must—Objections to written ingructions shdl be made before the ingtructions are given to
the jury'—ethewee—ebjeettens Objections to ord ingructions may be made te-the-insruetions

after they are given to the jury, hut before the jury retires to consder its verdict. The court shal
prowde an opportunlty to make ob|ect|ons outsde the hearing of the jury. Ne—pacty—mey—essgn

oblects to an mstructlon or the falure to give an mstructlon the ingruction may not be assqned
as aror_except to avoid a manifest injudtice. In objecting to the giving of an indruction, a party

must—stete—distl-netly shdl |dent|ﬁ( the meatter to WhICh he—eb}eets the oblectlon IS made and the

(e Arquments Arguments for the respective parties shal be made after the court has

Hstrueted— given the jury its find indructions. The court shdl not comment on the evidence in
the case, and if the court States any of the evidence, it must ingruct the jurors that they are the
exclusve judges of dl questions of fact.

Rule 64D. Garnishment.

(@ Avaldility of writ of ganishment (pre-judgment and after judgment). Except as
provided in Rule 64A and as authorized and permitted therein a writ of garnishment is available
as provided for herein.
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() Before judgment. A writ of garnishment is available as a means of atachment before
judgment, other than for defendant's earnings from persond services as herenafter defined in
Subdivison (d)(vii), @ any time after the filing of a complant in cases in which a writ of
attachment is available under Rule 64C.

(i) After judgment or order. A writ of garnishment is avalable in ad of execution to satisfy
a money judgment or other order requiring the payment of money. Such judgments and orders
are hereinafter sometimes referred to collectively as"judgment”.

(iii) Property subject to garnishment. The property subject to garnishment that a writ may be
used to levy upon or affect is al the accrued credits, chattels, goods, effects, debts, choses in
action, money and other persond property and rights to property of the defendant in the
possession of a third person, or under the control or condituting a performance obligation to the
defendant of any third person, whether due or yet to become due at the time of service of the writ
of ganishment, which are not exempt from ganishment or exempt under any applicable
provisons of date or federd law (hereinafter sometimes referred to as "Property Subject to
Garnishment").

(iv) As usd in this Rule 64D, the term "plantiff* means the person or entity seeking by
ganishment to attach or execute upon the property of another subject to garnishment and the
term "defendant” means the person or entity whose property subject to garnishment is sought to
be attached or executed upon by the plaintiff.

(b) Requirements for issuance of a prgudgment writ of garnishment. The derk shdl issue a
prgudgment writ or writs of garnishment, with or without notice to the defendant, directed to the
person(s) sought to be charged as garnishee(s) and so identified in the affidavit required by
Subdivison (b)(i) herein only upon the order of the court in which the action is filed. Severd
writs may be issued at the same time 0 long as there is only one named garnishee in a single
writ. No writ shdl issue unless there is attached thereto the fee required by Subdivison (d)(ii).
Subject to Rule 64A, the court shdl issue its order for the issuance of a prgudgment writ of
garnishment only upon the occurrence of the following:

() A finding that the plantiff hes filed with the derk an dffidavit briefly setting forth:
admissble evidence of facts showing that plantiff's dam is one for which atachment is
authorized by Rule 64C; the amount due the plaintiff for which the complaint seeks judgment;
that plaintiff has good reason to bdieve and does believe that defendant has Property Subject to
Ganishment in the possession or in the control of or othewise owing from one or more
gpecified third persons who plaintiff seeks to charge as garnishees or that such third persons
plantiff seeks to charge as garnishees are otherwise indebted to the defendant; and that such
Property Subject to Garnishment is not earnings for the persond services of the defendant, or
otherwise exempt from garnishment.

(i) A finding that plaintiff has filed with the dek a bond or undertaking in the form and
amount required for the issuance of awrit of attachment.

(i) Exceptions to the sufficiency of the sureties on plantiff's prgudgment garnishment bond
or undertaking and the judification of such sureties shdl be made within the times and in the
manner and with the effect provided in Rule 64C(c).

(00 Reguirements for issuance of writ of garnishment after judgment or other order. After
the entry of a judgment or other order requiring the payment of money, the clerk of any court
from which execution thereon may be issued shdl issue a writ or writs of garnishment, without
the necessity for an undertaking, upon the filing of an application by the plantiff: (i) identifying
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the person sought to be charged as a garnisheg (ii) dtating whether such property condsts in
whole or in pat of earnings from persond services as hereinafter defined in Subdivison (d)(vii)
of this rule and (iii) dating the remaining amount due on the judgment. Severd writs may be
issued a the same time S0 long as there is only one named garnishee in a single writ.  No writ
ghdl issue unless there is attached thereto the fee required by Subdivison (d)(ii).

(d) Content and effect of writ; to whom directed (pre-judgment or after judgment).

(i) The writ of ganishment shdl be issued in the name of the State of Utah and shdl be
directed to the person or persons designated in the plaintiff's affidavit or application as garnishee
or garnishees, advisng each such person that each is attached as garnishee in the action, and
commanding each of them not to pay or ddiver any nonexempt Property Subject to
Garnishment as defined in Subdivison (a)(iii) herein in ther possesson, custody or control, or
pat thereof, due or to become due to the defendant up to the amount remaning due on the
judgment (Subdivison (c)(iii)) if the writ is issued after judgment or the amount clamed to be
due the plaintiff (Subdivison (b)(i)) if a preudgment writ is issued, whichever is gpplicable, and
to retain possesson and control of dl such property until further order of the court or as
otherwise discharged or released as provided for herein. In the case of a prgudgment writ, the
writ shal contain a desgnation thet it is a prgudgment writ and further note the date and time of
expiration of the writ. At the time the writ of garnishment is issued, the clerkk shdl atach to the
writ a notice of garnishment and exemptions, interrogatories to the garnishee and two copies of
an goplication by which the defendant may request a hearing.

(i) The writ shdl require the ganishee to give answers to interrogetories within five (5)
busness days from the date of service of the writ. Service of a copy of the answers to
interrogatories shdl be made upon the plaintiff and the origind filed with the derk. The plantiff
shdl provide a fee to the garnishee in an amount set by the Legidature. The interrogetories may
in substance inquire: (1) whether the garnishee is indebted to the defendant, either in property or
in money, whether the same is now due and, if not, when it is to become due; (2) whether there is
any Property Subject to Garnishment in the possession, custody or control of the garnishee and,
if so, the vdue of the same (3) whether the ganishee knows of any debts owing to the
defendant, whether due or not, or of any Propety Subject to Garnishment belonging to the
defendant or in which defendant has an interest, whether in the possesson or under the control of
the garnishee or another, and, if S0, the particulars thereof; (4) whether the garnishee is retaining
or deducting any amount in satisfaction of a clam the garnishee has agang the plantiff or the
defendant, a designation as to whom such clam relates, and the amount retained or deducted;
and (5) as to awy other rdevant informatiion plantiff may desre, including defendant's job,
postion or occupation, defendant's rate and method of compensation, defendant's pay period and
the computation of the amount of defendant's accrued disposable earnings attached by the writ.

(iii) If the garnishee has possession, custody or control of Property Subject to Garnishment,
the garnishee shdl serve within five (5) busness days of service of the writ of garnishment upon
the garnishee a copy of the writ of garnishment, answers to interrogatories, notice of garnishment
and exemptions, and two copies of an application by which a hearing may be requested, upon:
(1) the defendant a the last known address of the defendant shown on the records of the
ganishee a the time the writ of garnishment was served on the garnishee; and (2) upon any
other person shown upon the records of the garnishee to be a co-owner or having an interest in
the property or money garnisheed at the last known address of the co-owner or other interested
person as shown on the records of the garnishee a the time the writ of garnishment was served
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on the garnishee. If that which is garnisheed is an account, such as a bank account or the like, the
copies of the writ of ganishment, answers to interrogetories, notice of garnishment and
exemptions, and agpplications for hearing shal be served a the addresses maintained in the
records of the garnishee for that account. Service shdl be by first class mail or by hand ddivery
to the defendant and dl others. In the answer to interrogatories, the garnishee shdl date that the
ganishee has maled or hand deivered a copy of the writ of ganishment, answers to
interrogatories, notice of garnishment and exemptions, and two copies of an applicaion by
which a hearing may be requested to the defendant and dl other persons entitled thereto and date
the manner and date of compliance therewith.

(iv) The notice of garnishment and exemptions tha is to be served upon the defendant and
others entitled to its recelpt shdl indicate in subgstance that certain money is exempt from
ganishment including but not limited to, Socid Security benefits, Supplementa Security Income
benefits, Veterans benefits, unemployment benefits, Workers Compensation  benefits, public
assgance (wefare), dimony, child support, certain pensons, and pat or al of wages or other
earnings from persond services. The notice shdl dso indicate that the defendant or other person
notified must request a hearing within ten days from the date of service of the notice upon the
defendant or other person, but in no case later than the time a which the court orders the
dispogtion of the Property Subject to Garnishment provided for herein, which shdl not be
sooner than ten (10) days from the service of the notice, if such defendant or other person desires
to cdam any exemption that has not dready been reflected in the answers to interrogatories,
believes that the writ of ganishment was issued improperly, or that the answers to
interrogatories are inaccurate. For purposes of this provison, the date of service shdl be the date
of maling, if maled, or date of ddivery, if hand-ddivered, and no period for mailing (Rule 6(e))
shdl be used in computing the time period.

(v) Priority among writs of garnishment served upon a garnishee shdl be in order of their
service.

(vi) A writ of garnishment ataching earnings for persond services shdl atach only that
portion of the defendant's accrued and unpaid disposable earnings hereinafter specified. The writ
dhdl 0 advise the garnishee and shdl direct the ganishee to withhold from the defendant's
accrued disposable earnings only the amount attached pursuant to the writ. Earnings for persond
services shdl be deemed to accrue on the last day of the period in which they were earned or to
which they relate. If the writ is served before or on the date the defendant's earnings accrue and
before the same have been paid to the defendant, the writ shal be deemed to have been served at
the time the periodic earnings accrued,

(vii) "Earnings' or "earnings from persond sarvices' means compensation paid or payable
for persond services, whether denominated as wages, sdary, commisson, bonus, or otherwise,
and includes periodic payments pursuant to a pension or retirement program. "Disposable
eanings’ means that pat of a defendant's earnings remaining after the deduction of dl amounts
required by law to be withheld. For purposes of a garnishment to enforce payment of a judgment
aisng out of a falure to support dependent children, earnings aso include, in addition to those
items liged @bove, periodic payments pursuant to insurance policies of any type including
unemployment compensation, insurance benefit payments, and dl gan derived from capitd,
from labor, or from both combined, including profit gained through sde or converson of capita
assets or as otherwise modified or adopted by law for the support of dependent children.
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(viii) The maximum portion of the aggregate dispossble eanings of defendant (if an
individua) becoming due the defendant which is subject to garnishment is the lesser of:

(A) Twenty-five per centum of defendant's digposable earnings (fifty per centum for a
garnishment to enforce payment of a judgment arisng out of falure to support dependent
children) computed for the pay period for which the earnings accrued; or

(B) The amount by which the defendant's aggregate disposable earnings computed for the
pay period for which the earnings accrued exceeds the number of weeks in the period multiplied
by thirty times the federd minimum hourly wage prescribed by the Far Labor Standards Act in
effect at the time the earnings are payable.

(iX) Unless otherwise ordered by the Court, the garnishee shdl treat the defendant's earnings
becoming due from the garnishee as the defendant's entire aggregate earnings for the purpose of
computing the sum attached by the garnishment.

(e) Service of writ; return; general service (pre-judgment or after judgment). The writ, any
order pursuant to subdivison(s) of this rule, and any order pursuant to Rule 64A(3), shdl be
sarved upon the garnishee by a sheriff, condable, deputy, or such other person designated by
court order and return thereof made in the same manner as a return of service yon a summons.
All other service may be by first class mall or hand delivery.

() Reease or discharge of garnishment (pre-judgment or after judgment). At any time
ether before or after the service of any writ of garnishment, the defendant may obtain arelease
or discharge thereof in the same manner and under the same conditions as a release or discharge
of a writ of attachment may be obtained under the provisons of Subdivison (f) of Rule 64C. The
plantiff may rdesse a writ of gamnishment by filing with the derk a rdease of garnishment and
serving a copy thereof upon the garnishee.

(99 Answer of ganishee, delivery of property (pre-judgment or after judgment). The
ganishee shdl, within the time required by Subdivison (d)(ii) hereof, serve upon the court and
the plantiff verified answers to the interrogatories and provide proof(s) of service upon
defendant of the copy of the writ of garnishment, answers to interrogatories, the notice of
ganishment and exemptions, and the gpplications by which a hearing may be requested, stating
the manner and date of service. The garnishee may dso ddiver to the officer serving the writ the
Property Subject to Garnishment as shown by the answer of the garnishee, and the officer shdl
make return of such property and money with the writ to the court, to be dedt with as theresfter
ordered by the court. Thereupon, the garnishee shdl be rdieved from further ligbility in the
proceedings, unless the answer shal be successfully controverted as hereinafter provided or the
ganishee has willfully faled to sarve copies of the writ of ganishment, answers to
interrogatories, notice of garnishment and exemptions, and the applications by which a request
for ahearing may be made on the defendant and other persons entitled thereto.

(h) Procedure (pre-judgment or after judgment). The defendant or any other person who
owns or clams an interest in the property subject to garnishment that is garnisheed may request a
hearing to clam any exemption to the garnishment, or b chalenge the issuance of the writ or the
accuracy of the answers to interrogatories. Such request must be filed within ten days of the
sarvice (for purposes of this provison the date of service shdl be the date of mailing if mailed or
date of ddivery if hand-ddivered and no period for mailing pursuant to Rule 6(e) shal be used
in computing the time period) of the copy of the materids required to be served by Subdivison

(d)(|||) upon the defendant and dl others entitled to recelve the same. A—Fequesi—tepheaﬁmg—med
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Garpishment-shall-be-deemed-as-timdy-filed— Any person filing a request for hearing shal serve
a copy of the request for hearing on the plantiff, the garnishee, and other persons claming an
interest in the property. The request for a hearing—which-shall-be-provided-by-the-garnishee-to
the—defendant—and—other—persons shdl be in a form to enable the defendant or other person to
gpecify the grounds upon which the defendant or other person chdlenges the issuance of the writ
or the accuracy of the answers to interrogatories, or clams the amount garnisheed to be exempt,
in whole or in part, including, but not limited to exemptions claimed for Socid Security benefits,
Supplementad  Security Income benefits, Veterans benefits, unemployment benefits, Workers
Compensation benefits, public assstance (welfare) benefits, dimony and child support, pensions,
wage or other earnings for personad service, and non-ownership of the garnisheed property.
Where persond services are compensated, but no amounts are required by law to be withheld,
the amounts that would have been required to be withheld by law had the defendant been an
employee of the garnishee are exempt.
() If no request for heanng is filed.

of a requeﬂ for heen ng Wlthln 20 days after sarvice of copies of materials required to be served
by Subdivison (d)(iii), the garnishee shal pay Property Subject to Garnishment to plaintiff or
plantiff's atorney. If a request for hearing is not filed as provided for in this Rule and the time
for doing s0 has expired and the writ issued was a prgudgment writ of garnishment, then the
court or the clerk, upon plantiff's request, shdl issue an order to the garnishee to pay the
Property Subject to Garnishment into court by ddivery of such propety to the sheriff or
congtable for that purpose. Property Subject to Garnishment that is paid into court pursuant to a
pregudgment writ of garnishment or a any time when a request for hearing has been filed shdl
be held by the clerk pending order of the court.

(i) Effect of falure to request hearing. If the defendant or any other person to whom the
materids required to be served by Subdivison (d)(iii) fails to request a hearing as provided for
herein, then defendant and such other persons shdl be deemed to have accepted as correct the
ganishegs answers to interrogatories and the amounts dated therein to be not exempt from
garnishment except as reflected in the answersto interrogetories,

(i) If a request for hearing is filed. If a request for hearing is filed by or on behdf of the
defendant or by any other person, the court shdl set the matter for hearing within ten (10) days
from the filing of the request and serve notice of that hearing upon dl parties and clamants by
fird class mail. If the court determines at the hearing that the writ was issued improperly, that the
answvers to interrogatories are inaccurate, or that any assets garnisheed are exempt from or are
not subject to garnishment, the court shdl immediately issue an order to the garnishee rdeasng
such assets or portion thereof from the writ of garnishment. If the court finds that the assets or a
portion thereof are subject to garnishment and not exempt, it shdl issue an order to pay the
Property Subject to Garnishment directly to plantiff or plantiff's atorney or as otherwise
ordered by the court, except in the case of a prgudgment writ of garnishment where the order
shal require that such property be paid into court by ddivery of such property to the sheriff or
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congtable for that purpose. Property Subject to Garnishment that is paid into court shall be held
by the clerk pending order of the court.

(iv) If the property is other than money or its equivdent. Where the property is other than
money or its equivaent, the court shal order that the garnishee deiver such property to the
sheriff, congtable, deputy, or such other person designated by court order. In the case of a writ
issued after judgment, the person to whom the property was delivered shal sdl as much of such
property as may be necessary to satisfy the judgment together with costs of the garnishment
proceedings and deposit the proceeds into court to be distributed by order of the court. Any
aurplus of such persona property or the proceeds thereof necessary to satisfy the writ of
garnishment shdl be returned to the defendant unless otherwise ordered by a court of competent
jurigdiction. In the case of a prgudgment writ, the person to whom the property is delivered shall
maintain possesson of the property until further order of the court.

() Reply to answer of garnishee; trid of issues, judgment (pre-judgment or after judgment).
The plaintiff or defendant may, within 10 days after the service of any answers to interrogatories,
file and serve upon the garnishee and the other party to the principa action a reply to the whole
or any pat thereof and may dso dlege any metters which would charge the garnishee with
ligbility except that dl cdams for exemptions to garnishment or nonrownership of property
ganisheed shdl be resolved under the procedures as otherwise provided for in Subdivison (h)
herein. Such new matter in reply shal be taken as denied and the matter thus at issue shdl be
tried in the same manner as other issues of like nature. Judgment shdl be entered upon the
verdict or finding the same as if the garnishee had answered according to such verdict or finding.
Cogts shdl be awarded in accordance with the provisions of Rule 54(d).

() Proceedings on falure of garnishee to comply with rule (pre-judgment or after judgment).
If a garnishee fails to answer interrogatories after payment of the required fee, or if any garnishee
ghal fal to send to the defendant the copy of the writ, answers to interrogatories, notice and
applications required by Sections (d)(iii) of this Rule, the court may order the garnishee to appear
before the court and show cause why the garnishee should not be held in contempt therefor and
why the court should not order the garnishee to pay expenses and costs incurred by other parties
to the proceeding as a result of garnisheg's failure. After the garnishee has been persondly served
with an order to gppear before the court and show cause, the court may make such orders as are
just. Unless the court finds there was subgantid judtification for the garnishees falure or that
other circumstances make an award of expenses or costs unjust, the court shadl order the
garnishee to pay reasonable expenses, including attorney's fees, incurred as a result of garnishee's
falure

If a ganishee fals to serve upon the court answers to interrogatories or an Affidavit of
Ganishee as to Continuing Garnishment but deivers to the court Propety Subject to
Ganishment, the plaintiff may obtain a release of such property by filing with the court 60 days
after the writ of garnishment was issued, or, in the case of a continuing garnishment, 60 days
ater the Property Subject to Garnishment was delivered to the court, an Ex Parte Motion to
Rdease Garnishment Funds and by mailing a copy of the motion to the defendant. The motion
shal date the amount of the property delivered to the court by the garnishee, that the garnishee
faled to answer the interogatories or file an Affidavit of Ganishee as to Continuing
Garnishment, that 60 days have eapsed since the issuance of the writ (or, in the case of a
continuing garnishment, 60 days have eagpsed snce the Property Subject to Garnishment was
delivered to the court), and that the defendant has made no objection to the garnishment. No
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earlier than 10 days after a copy of the motion is mailed to the defendant, the court may enter an
order that the Property Subject to Garnishment shdl be released to the plaintiff to be gpplied to
the judgment againgt the defendant. If the defendant objects to such release of property, the
defendant shdl file an objection to the motion with the court prior to the order being entered and
shdl mail a copy of the objection to the plantiff. The plaintiff shal mail a copy of the executed
order to the defendant.

(k) Release of garnishee for amount paid (pre-judgment or after judgment). Except as
provided for herein, a garnishee who acts in accordance with this Rule shal be rdeased from dl
demands by the defendant for al Property Subject to Garnishment that is paid, delivered or
accounted for by the garnishee pursuant to this Rule.

() Interpleader of third persons (pre-judgment or after judgment). When any person other
than the defendant clams or may cam that the property held in the possesson, custody, or
control of the garnishee pursuant to a Writ is not subject to garnishment, the court may on
motion order that such clamant be interpleaded as a defendant to the garnishment action, and if
not dready subject to the jurisdiction of the court, provide for notice thereof, in such form as the
court shal direct, together with service of a copy of the order upon such third-party damant in
the manner required for the service of a summons. Thereupon the garnishee may pay or ddiver
to the court such property held pursuant to the Writ, which shdl be a complete discharge from dl
ligbility to any paty for the amount so pad or property so ddivered. The third-party damant
shdl thereupon be deemed a defendant to the garnishment action and shal answer within 10
days, setting forth any clam or defense. In case of default, judgment may be rendered as in any
other cases of default which shdl extinguish any daim of such third-party clamarnt.

(m Clams of ganishee agang plantiff or defendant (pre-judgment or after judgment).
Every garnishee shdl be dlowed to retain or deduct out of the Property Subject to Garnishment
dl demands againg the plantiff and agang the defendant of which the garnishee could have
avaled itsdf if the garnishee had not been served as garnishee, whether the same are at the time
due or not 0 long as the clams are liquidated, but only to the extent that the amounts retained
and deducted are gpplied to reduce a debt or other obligation of the plaintiff or defendant, except
that should such property, otherwise subject to garnishment, be held as security for the payment
of a debt or other obligation of the defendant to the garnishee, then such property need not be
goplied at that time but must remain subject to being applied a any time pending the payment in
full of the debt or other obligation. In answering the interrogatories propounded to the garnishee,
the garnishee shdl specify the amount retained or deducted and the person aganst whom the
cdam is made. Amounts retained and deducted for amounts owed by the plaintiff to the garnishee
shdl dso be agoplied in reduction of any judgment amount rendered in favor of plantiff and
agang defendant. All amounts properly garnisheed in excess of those amounts retained or
deducted pursuant to this subdivison are subject to payment and distribution in accordance with
thisRule.

(n) Liability of garnishee on negatiable indruments (pre-judgment or after judgment). No
person shdl be liable as garnishee by reason of having drawn, accepted, made or endorsed any
negotiable ingrument which is not in the possession, cugtody, or control of the garnishee at the
time of service of the writ of garnishment.

(0) When garnishee is mortgagee or pledgee (pre-judgment or after judgment). When any
Property Subject to Garnishment is mortgaged or pledged, or in any way held for the payment of
a debt to the garnishee, the plantiff may obtan an order from the court authorizing the plantiff
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to pay the totd amount of the obligation to the garnishee in accordance with the terms of the
mortgage, pledge or obligation, and requiring the garnishee to deliver such Property Subject to
Garnishment according to the order of the court upon payment to such garnishee of the totd
obligation.

(p) Where property is held to secure performance of other obligation (pre-judgment or after
judgment). If the Property Subject to Garnishment secures any obligation other than the
payment of money and if the obligation secured does not require the persond performance of the
defendant and can be performed by the plantiff or its designee, the court may, upon plantiff's
mation, authorize the plaintiff or its desgnee to perform the obligation or tender performance
and that upon such performance, or any tender thereof which is refused, the garnishee shdl
deliver the Property Subject to Garnishment in accordance with the order of the Court.

(q) Dispogtion of property (pre-judgment or after judgment). The Property Subject to
Garnishment under either Subdivison (0) or (p) of this Rule or the proceeds from the sde thereof
shdl be applied to the extent avalable, first to satisfy any codts of sale, then to repay any amount
pad by the plantiff to the garnishee to satisfy the obligation of the defendant to the garnishee,
then to pay the codts to perform the obligation of the defendant to the garnishee for an obligation
other than the payment of money, and then to satisfy the writ of garnishmen.

() Order agangt garnishee for debt not due (pre-judgment or after judgment). When an
order is made requiring a garnishee to pay an amount to the plaintiff or plaintiff's attorney or into
court or otherwise provide property for dispostion by the court and the same is not yet due to the
defendant, payment or providing of property shal not be required until such payment or property
is otherwise due the defendant from the garnishee.

(9 Failure to proceed againgt garnisheed property (pre-judgment or after judgment).
Notwithgtanding any other provison of this Rule, if a plantiff fals within Sxty days from the
filing of the ganishegs answers to interrogatories, to secure and persondly serve on the
ganishee an order requiring the garnishee to pay the property garnisheed into court or as
otherwise provided herein, then the writ, which commanded the garnishee to hold the amount or
property, shal be released and the garnishee discharged without further order of the court. If the
Property Subject to Garnishment or any part thereof has been deposited with the court and the
writ of garnishment was issued in ad of the execution of a judgment or order for the payment of
money, and the plaintiff fals within sxty days from the filing of the garnishees answers to
interrogatories, to request a release of the property garnisheed from the court in accordance with
Subdivison (h)(i), then the writ shdl be released; the garnisheed property shdl be returned to the
ganishee, and the garnishee discharged without further order of the court. Property Subject to
Garnishment deposited with the court pursuant to a prgudgment writ of garnishment shal be
released only upon order of the court. A release under this subdivison may be stayed upon order
of the court for good cause shown. Such order shdl not be binding upon the garnishee until
served upon it.

(t) Costs (pre-judgment or after judgment).

(i) Costs shdl be dlowed as a matter of course b the plantiff and againg the defendant in
the pursuit of any garnishee action indituted after judgment unless the court otherwise directs
provided, however, where an apped or other proceeding for review is taken, cogs of the
ganishee action shdl abide the find determination of the cause. Codts againg the State of Utah,
its officers and agencies shdl be imposad only to the extent permitted by law.
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(i) The plaintiff must serve upon the defendant a copy of a memorandum of the items of
necessary costs and disbursements in the garnishee action or actions, and file with the court a
like memorandum duly verified dating thet the items are correct, the disbursements have been
necessarily incurred in the garnishee action, and the items of cogts have not been damed in any
previous memorandum. The memorandum or memoranda may be filed & any time &after
judgment is rendered but in no event later than five days after the receipt of funds that would pay
the judgment in full but for the payment of any cods associated with a garnishee action for
which a memorandum or memoranda have not been filed with the court. A party dissatisfied with
the cogts clamed, may, within seven days after service of the memorandum of cods of the
garnishee action, file amation to have the costs taxed by the court.

(iif) All codts incurred in garnishee actions prior to the rendering of a judgment shdl be taxed
according to Rule 54(d) of theserules.

(W () A ganishment issued to enforce a judgment obtaned by the Office of Recovery
Searvices, within the Department of Socid Services, for repayment of overpayments, as defined
in Section 62A-11-202, shdl continue to operate and require the garnishee to withhold the
nonexempt portion of disposable earnings, as defined in Subsection 62A-11-103(2), at each
succeeding earnings disbursement interva  until the garnishment is rdeased in writing by the
court or the Office of Recovery Services.

(i) The garnishment described in Subdivison (u)(i) may not exceed 25% of earnings, as
defined in Subsection 62A-11-103(3), or the amount permitted under Section 303(a) of the
Consumer Credit Protection Act, I5 U.S.C. Section 1673(a), whichever isless.

(v) Writ of continuing garnishment on earnings

() "Continuing ganishment® means avy procedure for withholding the eanings of a
defendant for successive pay periods for payment of a judgment debt, other than a judgment for
support. "Earnings' and "Dispossble Eanings' shdl have the meaning set forth in Subdivison
(d) of this rule. In addition to garnishment proceedings otherwise avalable under this rule, in any
case in which a money judgment is obtained in a court of competent jurisdiction, the plaintiff or
plantiff's assgnee shdl be entitled, in accordance with this subdivison, to have the clerk of the
court issue a writ of continuing garnishment againg any garnishee who may owe earnings to the
defendant. The person who serves a writ of continuing garnishment, together with the notices
required by this rule, on the garnishee shdl note the date and time of such service on the copy
served. A writ of continuing gamnishment shal be subject to the same exemptions from
garnishment and portion of aggregate disposable earnings of defendant subject to garnishment as
are described in Subdivision (d) of thisrule,

(i) To the extent tha the earnings are not exempt from garnishment, the writ of continuing
garnishment shal be a continuing lien on dl disposable earnings due or to become due to the
defendant from the date of service of the writ and continuing until the earlier of the following
events.

(A) 120 days has expired from the date of service of the writ or, in the case of multiple
garnishments, 120 days from the date a garnishment becomes effective as described hereafter in
Subdivision (v)(iii);

(B) the end of the last pay period after the defendant's employment relationship is terminated;

(C) the underlying judgment is stayed, vacated or satisfied in full;

(D) the plaintiff releases the garnishment; or
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(B) the writ of continuing garnishment is dismissed, vacated, or stayed by a court of
competent jurisdiction.

The plantiff shdl notify the gamnishee in writing by fird dass mal within 5 days after a
judgment is dayed, vecated, or satidfied or a writ of continuing garnishment is dismissed,
vacated, or stayed by the court.

(i) Only one writ of garnishment (continuing or otherwise) shdl be in effect and satisfied at
one time. When more than one writ of garnishment has been issued agangt earnings due the
same defendant and served on the same garnishee, the writs shdl be satisfied in the order of
savice on the ganishee. Upon expiration of a writ of continuing garnishment, as provided in
Subdivison (v)(ii)) above, any other writ of continuing garnishment that has been issued ad
served upon a garnishee agangt earnings due the defendant shal then become effective and shal
continue for the period described in Subdivison (v)(ii) above. No plaintiff may have issued more
than one writ of continuing garnishment againgd the same earnings of any individud defendant
during the term of the lien crested by any writ of continuing garnishment previoudy issued and
saved in favor of that plantiff. Any writ of continuing garnishment served upon a garnishee
while any previous writ is 4ill in effect shal be answered by the garnishee with a statement that
the garnishee has been served previoudy with one or more writs of garnishment againg earnings
and specifying the date on which al such liens previoudy served are expected to terminate.

(iv) Garnishee shdl answer any interrogatories and serve upon the defendant information as

requwed by SdelVlSlons (d) and (g) of this ruIe—aqel—shaM—deLwer—the—RﬁepeFW—Subjeet—te

ga:nldqmem Thereafter the defendant shdl have the rlght to request a heenng as prowded in
Subdivison (h) of this rule. If _garnishee does not receive a copy of a request for hearing within
20 days after sarvice of copies of materias reguired to be served by Subdivison (d)(iii),
ganishee shdl pay Propety Subject to Garnishment from the first applicable pay period to
plantiff or plantiff's attorney. Any hearing requested by the defendant outside of tha provided
for in Subdivison (h) shal be requested by motion to the court and held within the judges sole
discretion. Unless the writ shdl terminate pursuant to Subdivison (V)(ii) above or unless a
request for hearing has been served on the garnishee but there has been no subsequent court
order, within 10 days after the end of each subsequent pay period, the garnishee shdl ddiver the
Property Subject to Garnishment either  to the plaintiff or to the plaintiff's atorney, together with
an dfidavit which shdl date (1) whether the garnishee is indebted to the defendant for earnings,
gpecifying the beginning and ending dates of the applicable pay period, and the tota earnings for
the pay period; (2) whether garnishee is retaining or deducting any amount in satisfaction of a
daim the ganishee has agang the plantiff or the defendant, a desgnaion as to whom such
cdam reaes, and the amount retaned or deducted; (3) the computation of the amount of
defendant's accrued disposable earnings attached by the writ for the applicable pay period; and
(4) that garnishee has served defendant with a copy of the writ of garnishment and notice of
garnishment and exemptions as required by Subdivison (d) of this rule. Proceedings on failure
of ganishee to comply with this Subdivison (v) shdl follow Subdivison (j) of this rule Reply
to any answer or dfidavit of ganishee completed pursuant to this Subdivison (v) shdl follow
Subdivison (i) of thisrule

(v) Notwithgtanding any other provison of this Subdivison (v), a writ of continuing
garnishment issued to enforce a judgment obtained by the Office of Recovery Services, within
the Depatment of Socid Savices dhdl have priority over any other writ of continuing
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garnishment in accordance with Subdivison (u) of this rule. If a writ of continuing garnishment
issued by the Office of Recovery Services is served during the term of a lien created by any other
writ of continuing garnishment, the term of that lien shdl be tolled and dl priorities preserved
until the expiration of the Office of Recovery Services writ.

(vi) The plaintiff shal be respongble for insuring that the amounts garnished do not exceed
the amount due on the judgment.

(vii) Except as specificdly noted in this Subdivison (v), dl other provisons of this rule
goply to this subdivison.

ADVISORY COMMITTEE NOTE

The 1989 amendments to this rule condituted a complete reorganization and substantia
revison of the rules applicable to prgudgment and post-judgment garnishment. While not an
exhaudive lig of changes, the Advisory Committee notes the following sgnificant changes:

The rule is organized in such a way that Subdivison (b) specifies the unique requirements of
a prgudgment writ and Subdivison (C) addresses matters unique to post-judgment writs All
other subdivisons are gpplicable to both prgudgment and post-judgment writs. It should be
noted that prgudgment orders requiring the payment of money can be the bass for the issuance
of awrit prior to judgment.

Subdivison (b) gspecifies the requirements for issuance of a prgudgment writ. The
requirement of an affidavit is retaned from the previous rule. The &ffidavit must now contain a
datement of the amount prayed for in the complaint. The subdivison adso provides tha multiple
writs may issue a the same time, but only one garnishee can be named in a single writ. A writ
will not be issued unless the fee required to be paid to the garnishee is atached.

Subdivison (¢) diminates the requirement of an dfidavit by the plantiff in post-judgment
garnishment proceedings, and requires only an agpplication. The application must deate the
amount remaining due on the judgment. Multiple writs may issue & the same time, but only one
garnishee can be named in a sngle writ. A writ will not issue unless the fee required to be paid to
the garnishee is atached.

Subdivison (d)(i) limits the writ, in the prgudgment context, to the amount clamed to be
due the plantiff and, in the podt-judgment context, to the amount remaning due on the
judgment. This subdivison dso requires the clerk to attach to the writ a notice of garnishment
and exemptions, and two copies of an gpplication by which the defendant may request a hearing.
It is expected in practice that the plaintiff will provide to the derk the materids to be attached to
the writ. Subdivison (d)(ii) requires the garnishee to serve and file answers to interrogatories
within five business days after the service of the writ. The interrogatories may seek any relevant
information. The fee to be pad by plantiff to the ganishee is $10.00. Subdivison (d)(iii)
requires a garnishee holding property subject to garnishment to serve upon the defendant by mall
or hand delivery within five busness days of service of the writ the following: a copy of the writ,
answers to interrogatories, notice of garnishment and exemptions and two copies of an
goplication by which the defendant may request a hearing. Service of these materids in the same
manner and a the same time must be made upon any other person shown upon garnishegs
records to be a co-owner or having an interest in the property garnished. Subdivison (d)(vii)
defines earnings and disposable earnings, and includes a more expansve definition when the writ
relates to a judgment for child support arrearages. Subdivison (d)(viii)(B) corrects one of the
two-pronged formulas for the maximum amount of disposable earnings subject to garnishment to
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correspond with the exigting provisons of Section 70C-7-103(2)(b), Utah Code Ann., and the
adjusments to the formula when the writ relates to a judgment for child support arrearages.

Subdivison (€) ddineates service requirements. Excepting the writ and specified court
orders, service may be by firg classmail or hand delivery.

Subdivison (h) specifies the procedure for the defendant or any paty daming an interest in
the property garnished to request a hearing on any exemption. The hearing must be requested
within ten days of the service of the materiads required to be served under Subdivison (d)(iii).
The rule specificdly provides that the additiond three days dlowed under Rule 6(e) when
savice is accomplished by mail is not to be incuded in cdculating the time within which a
hearing must be requested. A request for hearing is dso timely made if filed prior b any request
for an order to the garnishee to pay. The rule further provides the specific items to be contained
in the copy of the request for a hearing which the garnishee is to provide to the defendant and
interested persons. Subdivisons (h)(i) and (ii) specify the procedure and consequence when no
hearing is requested. Subdivison (h)(iii) provides tha a hearing shdl be conducted within ten
days of any requedt. It is anticipated that such hearings may be telephonic when appropriate and
necessary. Subdivison (h)(iv) addresses the disposition of property other than money.

The 1995 amendments to Subdivison (j) establish the procedure for the plaintiff to obtain
rdease of property deivered to the court by a ganishee who fals to file answers to the
interrogetories or an Affidavit of Garnishee as to Continuing Garnishment. The rule alows
plantiff to file an ex parte motion for rdease of garnishment funds 60 days after a writ is issued
or the property is ddlivered to the Court. The defendant has 10 days after a copy of the motion is
maled by the plantiff to defendant to object to the rdease of funds before the court will enter
the order to release the garnishment funds.

Subdivison (m) sets forth the procedure when a garnishee has clams againg the plantiff or
defendant. Any property retained or deducted by the garnishee pursuant to this section must be
gpecified in the garnisheg's answers to interrogatories.

Subdivison () provides that a writ is deemed rdeased if the plaintiff fals to secure and
persondly serve on the garnishee an order to pay, deliver or otherwise dispose of the property
within sxty (60) days from the filing of the answers to interrogatories. The rule does dlow an
order to say the release which is binding upon the garnishee when served.

Subdivison (v) establishes the procedure to obtain a writ of continuing garnishment againgt
eanings from persond sarvices of the defendant which shdl create a lien on dl digposable
earnings for a period of 120 days from service of the writ or the effective date of the writ. The
rule specifies that in the case of multiple garnishments, priority shal be based on the order of
savice of the writs on the ganishee. The rule further specifies that the garnishee shdl answer
interrogatories and send notice of the garnishment and exemptions to the defendant—ferthefirst

pay—period—as—if—the—writ—was—net—eontinding. Notice to the defendant shdl include information
that the defendant may clam an exemption to garnishment and request a hearing from the court

a any time throughout the term of the continuing garnishment. Fheresfter—for—each—subsequent
pay—period—the_The garnishee shdl file an affidavit with the court with a copy sent to the plaintiff
reflecting the amount of the property subject to gamnishment, and shdl immediatdy ddiver such
property to the plaintiff or the plaintiff's attorney.

Subdivision (t) provides for costs in any garnishee action.
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The forms have been revised condgent with the amendments to the rule Two sgnificant
form revisons are that the writ is limited to the amount remaning due on the judgment or order
and the garnishee interrogatories may be attested to on information and belief.

Rule 81. Applicahility of rulesin generd.

(@  Specid datutory proceedings. Thee rules shdl goply to dl specid datutory
proceedings, except insofar as such rules are by their nature clearly inapplicable. Where a datute
provides for procedure by reference to any part of the former Code of Civil Procedure, such
procedure shdl be in accordance with these rules.

(b) Probate and guardianship. These rules shdl not apply to proceedings in uncontested
probate and guardianship matters, but shal apply to al proceedings subsequent to the joinder of
issue therein, |ndud|ng the enforcement of any Judgment or order entered.

(C) 3

mappheable—te—saeh—eewts—epppeeeedl-ngs—theﬁe-n—Appllcalon to smdl clams Th@e rules shdl
not goply to smdl dams proceedings except as expressy incorporated in the Smal Clams

Rules.

(d) On agpped from or review of a ruling or order of an adminigtrative board or agency.
These rules shdl gpply to the practice and procedure in appeding from or obtaining a review of
any order, ruling or other action of an adminidtrative board or agency, except insofar as the
gpecific dtatutory procedure in connection with any such agpped or review is in conflict or
inconsstent with these rules.

(d) Application in crimina proceedings. These rules of procedure shal aso govern in any
aspect of crimind proceedings where there is no other gpplicable statute or rule, provided, that
any rule so0 gpplied does not conflict with any statutory or condtitutiona requirement.

Utah Rules of Smdl Claims Procedure

Rule 1. Scope, purpose, and forms.

(2) These rules conditute the “smplified rules of procedure and evidence’ in smdl dams
cases required by Utah Code Section 78-6-1 and shdl be referred to as the Rules of Smdl Clams
Procedure. They are to be interpreted to carry out the statutory purpose of smdl clams cases,
dispensing speedy justice between the parties.

(b) These rules apply to the initid trid and any apped under Rule 12 of dl actions pursued as
asmdl daims action under Utah Code Section 78-6-1 €t. seq.

(c) If the Supreme Court has approved a form for use in samdl cams actions, parties must
file documents substantialy smilar in form to the approved form.

Rule 2. Beginning the case.

(&) A cae is begun by filing a Smdl Clams Affidavit (Form A) with the derk of the court.
The affidavit quaifies as acomplaint under Section 78-27-25.

(b) Unless waived upon filing an Affidavit of Impecuniogty, the appropriate filing fee must
accompany the Affidavit.

(c) A separate form of Affidavit (Form C) is avalable for an “interpleader action” - - action
in_which plantiff is holding money tha is damed by two or more other parties. In an
interpleader action, plaintiff must pay the money into the court a the time of filing the Affidavit
or acknowledge that it will pay the money to whomever the court directs.
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Rule 3. Sarvice of the Affidavit.

(a) After filing the Affidavit and recaiving a trid date, plantiff must serve the Affidavit on
defendant. To sarve the affidavit, plaintiff must ether

(1) ddiver the Affidavit and a copy to a sheriff’s depatment or congtable for service upon
the defendant and pay for that service; or

(2) ddiver a copy of the Affidavit to defendant by a method of mal or commercid courier
sarvice that requires defendant to Sign a document indicating receipt and provides for return of
that document to the court.

(b) The Affidavit must be served at least thirty caendar days before the trid date. Service by
mail or commercid courier service is complete on the date the receipt is Sgned by defendant.

(c) Proof of sarvice must be filed with the court no later than ten cdendar days after service.
If sarvice is by mal or commercid courier service, plantiff must file a Proof of Service (Form
D). If savice is by a sheiff or condable, proof of savice must be filed by the sheiff or
congtable.

Rule 4. Counter Affidavit.

(@) If defendant dams plaintiff owes defendant money, defendant may file a Counter
Affidavit.

(b) Unless waived upon filing an Affidavit of Impecuniosty, the appropriate filing fee must
accompany the Counter Affidavit (Form B).

() _Any Counter Affidavit must be filed a least fifteen cadendar days before the trid. The
cout cderk will mall a copy of the Counter Affidavit to plantiff a the address provided by
plantiff on the Affidavit.

(d) In a cae filed in didrict court, if the Counter Affidavit dleges that plantiff owes
defendant more than the monetary limit for smal cdams procedures, the entire case will proceed
asaregular civil case.

(e In a cae filed in judsice court, if the Counter Affidavit dleges that plaintiff owes
defendant_more than the monetary limit for smdl dams procedures, the entire case must be
transferred to district court and will proceed as aregular civil case.

(f) Defendant must pay both parties additiond filing fees imposed as a result of the case
proceeding as aregular civil case. If necessary, defendant must arrange for transfer of the case.

Rule 5. No answer required.
No answer is required to an Affidavit or Counter Affidavit. All dlegations are deemed
denied.

Rule 6. Pretrid.

(&) No forma discovery may be conducted but the parties are urged to exchange information
prior to thetrid.

(b) Written motions and responses may be filed prior to tria. Motions may be made ordly or
in writing a the beginning of the trid. No motions will be heard prior to trid.

(c) One postponement of the trid date (“continuance’) per sde may be granted by the court
clerk. To request a continuance, a party must file a Request for Continuance (Form E) with the
court. The derk will give notice to the other party. A Request for Continuance must be received
by the court a least five cdendar days before trid. A continuance for more than forty-five
caendar days may be granted only by the judge.

Rule?. Trid.
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(@) All parties mugt bring to the trid dl documents related to the controversy regardless of
whose podtion they support. Possble documents include medicd hbills, damage edimates,
receipts, rental agreements, leases, correspondence, and any contracts on which the case is based.

(b) Paties may have witnesses tedtify at trid and bring documents. To require attendance by
a witness who will not atend voluntarily, a paty must “subpoend’ the witness. The clerk of the
court or a paty’s atorney may issue a subpoena pursuant to Utah Rule of Civil Procedure 45.
The paty requesting the subpoena is respongble for service of the subpoena and payment of any
fees. A subpoenamust be served at least five calendar days prior to trid.

(c) The judge will conduct the trid and question the withesses. The trid will be conducted in
such a way as b give dl parties a reasongble opportunity to present their podtions. The judge
may alow parties or their counsd to question witnesses.

(d) The judge may receive the type of evidence commonly relied upon by reasonably prudent
parsons in the conduct of ther busness affars. The rules of evidence shdl not be applied
drictly. The judge may dlow hearsay that is probative, trusworthy and credible. Irrdlevant or
unduly repetitious evidence shdl be excluded.

() After trid, the judge shdl decide the case and direct the entry of judgment. No written
findings are required. The Smdl Clams Judgment (Form F or G) with the Notice of Entry of
Judgment completed shal be provided to each party by the court if dl parties are present at trid
or by the prevailing party if fewer than dl parties are present.

() _Fling fees and codts will be awarded to the prevaling paty and to plantiff in an
interpleader action unless the judge otherwise orders.

Rule 8. Digmisd.

(a) Except in interpleader cases, if plaintiff fals to gppear a the time sat for trid, plantiff's
claim will be dismissed with prgjudice unless the judge otherwise orders.

(b) If defendant has filed a Counter Affidavit and fails to appear a the time st for trid,
defendant’ s daim will be dismissed with prejudice unless the judge otherwise orders.

(¢) The prevaling paty shdl send dl other parties a copy of the Smdl Clams Judgment
(Form F or G) with the Notice of Entry of Judgment completed and file the completed copy with
the court.

Rule 9. Default Judgment.

(@) If defendant fails to appear a the time set for trid, the court may grant plaintiff judgment
in an amount not to exceed the amount requested in plaintiff’s Affidavit.

(b) If defendant has filed a Counter Affidavit and plaintiff fails to appear a the time set for
trid, the court may grant defendant judgment in an amount not to exceed the amount requested
in defendant’ s Counter Affidavit.

() Any paty granted a default judgment shal promptly send a copy of a completed Notice
of Default Judgment (Form H) to the other party and file the origind with the court.

(d) In an interpleader action, if a defendant fails to appear, a default judgment may be entered
againg the non-appearing defendant.

Rule 10. Set asde of default judgments and dismissls.

(@) Within thirty cdendar days from the mailing of the Notice of Default Judgment or the
date of digmisd, a paty may request that the default judgment or dismissa be set asde by filing
a Request to Set Aside Judgment (Form ). If the court receives a timdy request to set asde the
default judgment or dismissd and good cause is shown, the court may grant the request and
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reschedule a trid. The court may require the requesting party’s payment of the costs incurred by
the other party in obtaining the default judgment or dismisA.

(b) The thirty day period for requesting the set asde of a default judgment or dismissal may
be extended by the court for good cause if the request is made in areasonable time.

Rule 11. Collection of Judgments.

(@) Judgments may be collected under the Utah Rules of Civil Procedure.

(b) Upon full payment of the judgment including post-judgment costs and interest, the
prevaling party shal promptly file a Satisfaction of Judgment (Form J) with the court.

(c) The court may enter a Satisfaction of Judgment at the request of a party after ten cdendar
days notice to dl parties.

Rule 12. Appedls.

(@) Either paty may agpped a smdl dams judgment within ten busness days (not counting
weekends and holidays) of receipt of notice of entry of judgment.

(b) To apped, the appeding paty must file a Notice of Apped (Form K) in the court issuing
the judgment and mail a copy to each party. The appropriate fee must accompany the Notice of
Appeal.

(c) On apped, anew trid will be held (“trid de nova”).

Utah Rules of Crimind Procedure

Rule 11. Pless.

(& Upon arraignment, except for an infraction, a defendant shal be represented by counsd,
unless the defendant waives counsdl in open court. The defendant shal not be required to plead
until the defendant has had a reasonable time to confer with counsd.

(b) A defendant may plead not guilty, guilty, no contest, not guilty by reason of insanity, or
guilty and mentdly ill. A defendant may plead in the dternative not guilty or not guilty by
reason of insanity. If a defendant refuses to plead or if a defendant corporation fals to gppesr,
the court shal enter a plea of not guilty.

(c) A defendant may plead no contest only with the consent of the court.

(d) When a defendant enters a plea of not guilty, the case shdl forthwith be set for trid. A
defendant unable to make bail shdl be given a preference for an early trid. In cases other than
fdonies the court shdl advise the defendant, or counsd, of the requirements for making a written
demand for ajury trid.

(e) The court may refuse to accept a plea of guilty, no contest or guilty and mentdly ill, and
may not accept the plea until the court has found:

(1) if the defendant is not represented by counsd, he or she has knowingly waived the right
to counsel and does not desire counsd!;

(2) the pleais voluntarily made;

(3) the defendant knows of the right to the presumption of innocence, the right agang
compulsory sdf-incrimingtion, the right to a speedy public trid before an impartid jury, the right
to confront and cross-examine in open court the prosecution witnesses, the right to compd the
attendance of defense witnesses, and that by entering the ples, these rights are waived;

34




o~NO O AWN B

(4) (A) the defendant understands the nature and dements of the offense to which the plea is
entered, that upon tria the prosecution would have the burden of proving each of those dements
beyond a reasonable doubt, and that the pleaiis an admission of al those dements,

(B) there is a factud bass for the plea A factua bass is sufficient if it establishes that the
charged crime was actudly committed by the defendant or, if the defendant refuses or is
otherwise unable to admit culpability, that the prosecution has sufficient evidence to edtablish a
subgtantia risk of conviction;

(5 the defendant knows the minimum and maximum sentence, and if gpplicable, the
minimum mandatory nature of the minimum sentence, that may be imposed for each offense to
which apleais entered, including the possibility of the imposition of consecutive sentences;

(6) if the tendered plea is a result of a prior plea discussion and plea agreement, and if so,
what agreement has been reached;

(7) the defendant has been advised of the time limits for filing any motion to withdraw the
plea; and
(8) the defendant has been advised that the right of apped is limited.

These findings may be based on questioning of the defendant on the record or, if used, an
dfidavit-a sworn statement reciting these factors after the court has established that the defendant
has read, understood, and acknowledged the contents of the—&ffidast sworn datement. If the
defendant cannot undersand the English language, it will be sufficient that the affidavit—sworn
datement has been read or trandated to the defendant.

Unless specificdly required by dtatute or rule, a court is not required to inquire into or advise
concerning any collateral consegquences of aplea

(f) Falure to advise the defendant of the time limits for filing any motion to withdraw a plea
of guilty, no contest or guilty and mentaly ill is not a ground for setting the plea asde, but may
be the ground for extending the time to make a motion under Section 77-13-6.

(9) (1) If it appears that the prosecuting attorney or any other party has agreed to request or

recommend the acceptance of a plea to a lesser included offense, or the dismissd of other
charges, the agreement shdl be approved by the court.

(2) If sentencing recommendations are dlowed by the court, the court shal advise the
defendant persondly that any recommendation as to sentenceis not binding on the court.

(h) (1) The judge shdl not participate in plea discussons prior to any plea agreement being
made by the prosecuting attorney.

(2) When a tentative plea agreement has been reached, the judge, upon request of the parties,
may permit the disclosure of the tentative agreement and the reasons for it, in advance of the

time for tender of the plea. The judge may then indicate to the prosecuting attorney and defense
counsdl whether the proposed disposition will be approved.

(3) If the judge then decides that find dispodgtion should not be in conformity with the plea
agreement, the judge shal advise the defendant and then cdl upon the defendant to either affirm

or withdraw the plea.

(i) With approval of the court and the consent of the prosecution, a defendant may enter a
conditiond plea of guilty, guilty and mentdly ill, or no contest, reserving in the record the right,
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on gpped from the judgment, to a review of the adverse determination of any specified pre-trid
motion. A defendant who prevails on apped shdl be alowed to withdraw the plea

() When a defendant tenders a plea of guilty and mentdly ill, in addition to the other
requirements of this rule, the court shdl hold a hearing within a reasonable time to determine if
the defendant is mentdly ill in accordance with Utah Code Ann. " 77-16a-103.

ADVISORY COMMITTEE NOTE

These amendments are intended to reflect current law without any subgtantive changes. The
addition of a requirement for a finding of a factud basis in section (€)(4)(B) tracks federd rule
11(f), and is in accordance with prior @se law. E.g. State v. Breckenridge, 688 P.2d 440 (Utah
1983). The rule now explicitly recognizes pleas under North Carolina v. Alford, 400 U.S. 25, 91
S.Ct. 160, 27 L.Ed.2d 162 (1970), and sets forth the factua basis required for those pleas. E.g.
Willett v. Barnes, 842 P.2d 860 (Utah 1992).

The amendments explicitly recognize that plea affidavits where used, may properly be
incorporated into the record when the trial court determines that the defendant has read (or been
reed) the affidavit, understands its contents, and acknowledges the contents. State v. Maguire,
830 P.2d 216 (Utah 1991). Proper incorporation of plea affidavits can save the court time,
eliminate some of the monotony of rote recitations of rights waved by pleading guilty, and alow
a more focused and probing inquiry into the facts of the offense, the relationship of the law to
those facts, and whether the plea is knowingly and voluntarily entered. These benefits are
contingent on a careful and consdered review of the affidavit by the defendant and proper care
by the trid court to verify that such areview has actualy occurred.

The find paragraph of section (e) clarifies that the trid court may, but need not, advise
defendants concerning collaterad consequences of a guilty plea. The failure to so advise does not
affect the vaidity of a plea. State v. McFadden, 884 P.2d 1303 (Utah App. 1994), cert. denied,
892 P.2d 13 (Utah 1995).

Rule 16. Discovery.

(& Except as otherwise provided, the prosecutor shal disclose to the defense upon request
the following materid or information of which he has knowledge:

(2) relevant written or recorded statements of the defendant or codefendants,

(2) the crimind record of the defendant;

(3) physica evidence seized from the defendant or codefendant;

(4) evidence known to the prosecutor that tends to negate the guilt of the accused, mitigate
the guilt of the defendant, or mitigate the degree of the offense for reduced punishment; and

(5) any other item of evidence which the court determines on good cause shown should be
made available to the defendant in order for the defendant to adequiately prepare his defense.

(b) The prosecutor shal make dl disclosures as soon as practicable following the filing of
charges and before the defendant is required to plead. The prosecutor has a continuing duty to
make disclosure.

(c) Except as otherwise provided or as privileged, the defense shdl disclose to the prosecutor
such information as required by daute reaing to dibi or insanity and any other item of
evidence which the court determines on good cause shown should be made avalable to the
prosecutor in order for the prosecutor to adequately prepare his case.

(d) Unless otherwise provided, the defense attorney shal make dl disclosures at least ten
days before trial or as soon as practicable. He has a continuing duty to make disclosure.
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(8 When convenience reasonably requires, the prosecutor or defense may make disclosure
by notifying the opposing party that materia and information may be inspected, tested or copied
at specified reasonable times and places. The prosecutor or defense may impose reasonable
limitations on the further dissemingtion of sengtive information otherwise subject to discovery to
prevent improper use of the information or to protect victims and witnesses from harassment,
abuse, or undue inveson of privacy, induding limitaiions on the further dissemination of
videotaped interviews, photographs, or psychological or medical reports.

() Upon a sufficient showing the court may a any time order that discovery or inspection be
denied, redricted, or deferred, that limitations on the further dissemination of discovery be
modified or make such other order as is appropriate. Upon motion by a party, the court may
permit the party to make such showing, in whole or in pat, in the form of a written statement to
be ingpected by the judge done. If the court enters an order granting relief following such an ex
parte showing, the entire text of the party's statement shal be sedled and preserved in the records
of the court to be made available to the appellate court in the event of an apped.

(g) If a any time during the course of the proceedings it is brought to the dtention of the
court that a party has failed to comply with this rule, the court may order such party to permit the
discovery or inspection, grant a continuance, or prohibit the party from introducing evidence not
disclosed, or it may enter such other order as it deems just under the circumstances.

(h) Subject to condtitutiond limitations, the accused may be required to:

(1) appear in alineup;

(2) spesk for identification;

(3) submit to fingerprinting or the making of other bodily impressons;

(4) pose for photographs not involving reenactment of the crime;

(5) try on articles of clothing or other items of disguise;

(6) permit the teking of samples of blood, har, fingernall scrapings, and other bodily
materials which can be obtained without unreasonable intrusion;

(7) provide specimens of handwriting;

(8) submit to reasonable physica or medicd ingpection of his body; and

(9) cut har or dlow hair to grow to gpproximate gppearance a the time of the dleged
offense.  Whenever the personal appearance of the accused is required for the foregoing
purposes, reasonable notice of the time and place of such appearance shdl be given to the
accused and his counsdl. Failure of the accused to gppear or to comply with the requirements of
this rule, unless rdieved by order of the court, without reasonable excuse shdl be grounds for
revocation of pre-trid release, may be offered as evidence in the prosecutor's case in chief for
consderdion dong with other evidence concerning the guilt of the accused and shal be subject
to such further sanctions as the court should deem appropriate.

Rule 17. Thetrid.

(@ In dl cases the defendant shdl have the right to gppear and defend in person and by
counsdl. The defendant shdl be persondly present at the trid with the following exceptions:

() In prosecutions of misdemeanors and infractions, defendant may consent in writing to
trid in his absence;

(2) In prosecutions for offenses not punishable by desth, the defendant's voluntary absence
from the trid after notice to defendant of the time for trid shall not prevent the case from being
tried and a verdict or judgment entered therein shdl have the same effect as if defendant had
been present; and
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(3) The court may exclude or excuse a defendant from tria for good cause shown which may
include tumultuous, riotous, or obstreperous conduct.

Upon application of the prosecution, the court may require the persona attendance of the
defendant at the tridl.

(b) Cases shdll be set on thetrid cdendar to betried in the following order:

(1) misdemeanor cases when defendant isin custody;

(2) flony cases when defendant isin custody;

(3) felony cases when defendant is on bail or recognizance; and

(4) misdemeanor cases when defendant is on bail or recognizance.

(©) All fdony cases shdl be tried by jury unless the defendant waives a jury in open court
with the gpprova of the court and the consent of the prosecution.

(d) All other cases shdl be tried without a jury unless the defendant makes written demand at
least ten days prior to trid, or the court orders otherwise. No jury shdl be dlowed in the trid of
an infraction.

(e In dl cases, the number of members of a trid jury shal be as specified in Section 78-46-
5, U.C.A. 1953,

(f) In dl cases the prosecution and defense may, with the consent of the accused and the
goprovad of the court, by sipulaion in writing or made ordly in open court, proceed to trid or
complete atrid then in progress with any number of jurors less than otherwise required.

(g) After the jury has been Hmpandied-impanded and sworn, the tria shal proceed in the
following order:

(1) The charge shdl be read and the plea of the defendant stated;

(2) The prosecuting attorney may make an opening statement and the defense may make an
opening Satement or reserve it until the prosecution has rested;

(3) The prosecution shdl offer evidence in support of the charge;

(4) When the prosecution has rested, the defense may present its case;

(5) Theredfter, the parties may offer only rebutting evidence unless the court, for good cause,
otherwise permits;

(6) When the evidence is concluded and a any other appropriate time, the court shal instruct
the jury; and

(7) Unless the cause is submitted to the jury on ether Sde or on both sides without argument,
the prosecution shdl open the argument, the defense shal follow and the prosecution may close
by responding to the defense argument. The court may st reasonable limits upon the argument
of counsd for each party and the time to be alowed for argument.

(h) If a juror becomes ill, dissbled or disgudified during trid and an dternate juror has been
sdlected, the case shdl proceed using the dternate juror. If no dternate has been sdected, the
parties may dipulate to proceed with the number of jurors remaining. Otherwise, the jury shdl
be discharged and a new tria ordered.

(i) When in the opinion of the court it is proper for the jury to view the place in which the
offense is dleged to have been committed, or in which any other materia fact occurred, it may
order them to be conducted in a body under the charge of an officer to the place, which shdl be
shown to them by some person agppointed by the court for that purpose. The officer shal be
swvorn that while the jury are thus conducted, he will suffer no person other than the person so
gppointed to speak to them nor to do so himsdf on any subject connected with the trid and to
return them into court without unnecessary delay or at a specified time.
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(j) At each recess of the court, whether the jurors are permitted to separate or are sequestered,
they shal be admonished by the court that it is thelir duty not to converse among themselves or to
converse with, or suffer themselves to be addressed by, any other person on any subject of the
trid, and that it is ther duty not to form or express an opinion thereon until the case is findly
submitted to them.

(k) Upon retiring for deliberation, the jury may take with them the indructions of the court

and dl e<h|b|ts and—paper—s WhICh have been recelved as evidence, except depesttens;—and—eeeh

but—nene—teken—by—aqy—ether—petsen eXthItS that should not in the opinion d the court be in the
posesson of the jury, such as exhibits of unusud size, weapons or contraband. The court shall

permit the jury to view exhibits upon request. Jurors are entitled to take notes during the trid and
to have those notes with them during ddliberations. As necessary, the court shal provide jurors
with writing materials and indruct the jury on taking and using notes.

() When the case is findly submitted to the jury, they shdl be kept together in some
convenient place under charge of an officer until they agree upon a verdict or are discharged,
unless otherwise ordered by the court. Except by order of the court, the officer having them
under his charge shdl not dlow any communication to be made to them, or make any himsdf,
except to ask them if they have agreed upon ther verdict, and he shdl not, before the verdict is
rendered, communicate to any person the state of their deliberations or the verdict agreed upon.

(m) After the jury has retired for ddiberation, if they desire to be informed on any point of
lawv aigng in the cause they dhdl inform the officer in charge of them, who shdl communicae
such request to the court. The court may then direct that the jury be brought before the court
where, in the presence of the defendant and both counsd, the court shdl respond to the inquiry
or advise the jury that no further ingructions shal be given. Such response shdl be recorded.
The court may in its discretion respond to the inquiry in writing without having the jury brought
before the court, in which case the inquiry and the response thereto shal be entered in the record.

(n) If the verdict rendered by a jury is incorrect on its face, it may be corrected by the jury
under the advice of the court, or the jury may be sent out again.

(0) At the concluson of the evidence by the prosecution, or a the concluson of dl the
evidence, the court may issue an order dismissng any information or indictment, or any count
thereof, upon the ground that the evidence is not legdly sufficient to edtablish the offense
charged therein or any lesser included offense.

Advisory Committee Note. Paragraph (k). The committee recommends amending paragraph
(k) to esablish the right of jurors to take notes and to have those notes with them during
deliberations. The committee recommends removing depositions from the paragraph not in order
to permit _the jurors to have depodtions but to recognize that depositions are not evidence.
Depositions read into_evidence will be treated as any other ord testimony. These amendments
and smilar amendments to the Rules of Civil Procedure will make the two provisons identical.

Rule 18. Sdlection of thejury.

(& The judge shdl determine the method of sdecting the jury and notify the parties a a
pretrid _conference or otherwise prior to trid. The following procedures for sdlection are not
excdusve.

(1) Strike and replace method.  The elerk—shall-draw—by—tet—and—eal-court shal summon the
number of the jurors that are to ty the cause plus such an additiond number as will dlow for any
dternates, for dl peremptory chdlenges permitted, and for al chdlenges for cause granted. At
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the direction of the judge, the derk shdl cdl jurors in random order. The judge may hear and
determine challenges for cause during the course of questioning or a the end thereof. The judge
may and, a the request of any party, shdl hear and determine chdlenges for cause outsde the
hearing of the jurors. After each chalenge for cause sustained, another juror shdl be caled to fill
the vacancy befere—further—chalenges—are—nade, and any such new juror may be chdlenged for
cause. When the chdlenges for cause are completed, the clerk shal make provide a lig of the
jurors remaining, and each sSde beginning with the prosecution, shdl indicate thereon its
peremptory chalenge to one juror a a time in regular turn, as the court may direct, until dl
peremptory chalenges are exhausted or waived. The clerk shdl then cdl the remaining jurors, or
o many of them as shadl be necessary to conditute the jury, i i |

the-lig; including any dternate jurors, and the persons whose names are 0 caled shdl condtitute
the jury. If dternate jurors have been selected, the lagt jurors called shal be the dternates, unless
otherwise ordered by the court prior to voir dire.

(2) Struck method. The court shdl summon the number of jurors that are to try the cause plus
such an additiond number as will dlow for any dtenates, for dl peremptory chdlenges
permitted and for dl chalenges for cause granted. At the direction of the judge, the derk shdl
cdl jurors in random order. The judge may hear and determine chdlenges for cause during the
course of questioning or at te end thereof. The judge may and, a the request of any paty, shdl
hear and determine chdlenges for cause outsde the hearing of the jurors. When the chdlenges
for cause ae completed, the cerk shdl provide a lig of the jurors remaining, and each Side,
beginning with the prosecution, shdl indicate thereon its peremptory chdlenge to one juror a a
time in regular turn until al peremptory chdlenges are exhaugsted or waved. The dek shdl then
cdl the remaning jurors, or so many of them as shdl be necessary to conditute the jury,
including any dternate jurors, and the persons whose names ae 0 cdled shdl conditute the
jury. If dternate jurors have been sdected, the lagt jurors cdled shdl be the dternaes, unless
otherwise ordered by the court prior to voir dire.

(3) In courts usng lists of prospective jurors generated in random order by computer, the
clerk may cdl the jurorsin that random order.

(b) The court may permit counsd or the defendant to conduct the examination of the
prospective jurors or may itsef conduct the examindion. In the latter event, the court may permit
counsd or the defendant to supplement the examination by such further inquiry as it deems
proper, or may itself submit to the prospective jurors additional questions requested by counsel
or the defendant. Prior to examining the jurors, the court may make a prdiminary saement of
the case. The court may permit the paties or their atorneys to make a prdiminary statement of
the case, and notify the parties in advance of trid.

(c) A chdlenge may be made to the pand or to an individud juror.

(1) The pand is a lig of jurors cdled to serve a a particular court or for the trid of a
particular action. A chdlenge to the panel is an objection made to dl jurors summoned and may
be taken by ether party.

(i) A chdlenge to the panel can be founded only on a materid departure from the procedure
prescribed with respect to the sdection, drawing, summoning and return of the pandl.

(i) The chdlenge to the pand shdl be taken before the jury is sworn and shdl be in writing

or recorded—by—the—+repoerter— made upon the record. It shdl specificdly set forth the facts
condtituting the grounds of the challenge.

40



(i) If a chdlenge to the pand is opposed by the adverse party, a hearing may be had to try
any question of fact upon which the chdlenge is based. The jurors chalenged, and any other
persons, may be caled as witnesses at the hearing thereon.

(iv) The court shdl decide the chdlenge. If the chdlenge to the pand is alowed, the court
shdl discharge the jury so far as the trid in question is concerned. If a chalenge is denied, the
court shall direct the selection of jurors to proceed.

(2) A chdlenge to an individua juror may be ether peremptory or br cause. A chdlenge to
an individud juror may be made only before the jury is sworn to try the action, except the court
may, for good cause, permit it to be made after the juror is sworn but before any of the evidence
is presented. In chdlenges for cause the rules relating to chalenges to a pand and hearings
thereon shdl apply. All chdlenges for cause shdl be taken firgt by the prosecution and then by
the defense.

(d) A peremptory chalenge is an objection to a juror for which no reason need be given. In
capita cases, each dde is entitled to 10 peremptory challenges. In other felony cases each side is
entitted to four peremptory chalenges. In misdemeanor cases, each dde is entitled to three
peremptory chalenges. If there is more than one defendant the court may dlow the defendants
additiona peremptory challenges and permit them to be exercised separately or jointly.

() Fhe-A chdlenge for cause is an objection to a paticular juror and shadl be heard and
determined by the court. The juror challenged and any other person may be examined as a
witness on the hearing of such chalenge. A chalenge for cause may be taken on one or more of
the following grounds-. On its own motion the court may remove a juror upon the same grounds.

(1) Want of any of the qualifications prescribed by law.

(2 Any mentd or physcd infirmity which renders one incapable of performing the duties of
ajuror.

(3) Consanguinity or affinity within the fourth degree to the person dleged to be injured by
the offense charged, or on whose complaint the prosecution was indtituted.

(4) The exigence of any socid, lega, business, fiduciary or other reationship between the
prospective juror and any party, witness or person dleged to have been victimized or injured by
the defendant, which relaionship when viewed objectively, would suggest to reasonable minds
that the prospective juror would be unable or unwilling to return a verdict which would be free of
favoritiam. A prospective juror shal not be disquaified solely because ke the juror is indebted to
or employed by the state or a political subdivison thereof.

(5) Having been or being the paty adverse to the defendant in a civil action, or having
complained againgt or having been accused by him the defendant in a crimind prosecution;

(6) Having served on the grand jury which found the indictment.

(7) Having sarved on a trid jury which has tried another person for the particular offense
charged.

(8) Having been one of a jury formaly sworn to try the same charge, and whose verdict was
set asde, or which was discharged without a verdict after the case was submitted to it.

(9) Having served as a juror in a civil action brought againgt the defendant for the act charged
as an offense.

(10) If the offense charged is punishable with deeth, the entertaining of sueh—conscientious
opinions about the deeth pendty as would preclude the juror from voting to impose the desath
pendty following conviction or would require the juror to impose the desth pendty following
convictionregardiess of the facts.
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(11) Because ke the juror is or, within one year preceding, has been engaged or interested in
carying on any busness cdling or employment, the carrying on of which is a violation of law,
where defendant is charged with alike offense.

(12) Because ke the juror has been a witness, either for or againgt the defendant on the
preliminary examination or before the grand jury.

(13) Having formed or expressed an unqudified opinion or bdief as to whether the defendant
is gunty or not gU|Ity of the offense charged or

(14) Conduct, responses, sate of mind or other circumstances that reasonably lead the court

to _conclude the juror is not likely to act impatidly. No person may sarve as a juror, if
chdlenged, unless the judge is convinced the juror can and will act impartidly and fairly.

(f) Peremptory chdlenges shdl be taken first by the prosecution and then by the defense
dternately. Challenges for cause shall be completed before peremptory challenges are taken.

() The court may direct that aternate jurors be Hnrpandled. impanded. Alternate jurors, in
the order in which they are cdled, shdl replace jurors who—are—erbecome, prior to the time the
jury retires to condder its verdict, become unable or disqudified to perform their duties. The
prosecution and defense shdl each have one additional peremptory chalenge for each dternate
juror to be chosen. Alternate jurors shdl be sdected a the same time and in the same manner,
gl have the same qudifications, shdl be subject to the same examination and chdlenges, shdl
take the same oath and eQ}ey—the—aqqe—pmAJrege&ee—FeguLaijeF& shdl have the same functions,
powers, and privileges as principa jurors. Except in bifurcated proceedings, an dternate juror
who does not replace a principa juror shdl be discharged when the jury retires to condder its
verdlct Theldentlty of the dternate|urors may beW|thheId until the jurors begin dellberatlons

H(h) When the jury is sdlected an oath shal be administered to the jurors, in substance, that
they and each of them will wel and truly try the matter in issue between the parties, and render a
true verdict according to the evidence and the ingtructions of the court.

Advisory Committee Note: Paragraph (b). The preliminary statement of the case does not

save the same purpose as the opening satement presented after the jury is sdected. The
prdiminary statement of the case sarves only to provide some brief context in which the jurors
might more knowledgeably answer gquestions during voir dire. A prdiminary opening Statement
is not required and may serve no ussful purpose in short trids or trids with rdaivey smple
issues. The judge should be paticularly atuned to prevent argument or posturing at this early
sage of thetrid.

Paragraph (€)(14). The Utah Supreme Court has noted a tendency of trid court judges to rule
agang a chdlenge for cause in the face of legitimate questions about a juror's biases. The
Supreme Court limited the following admonition to capital cases, but it is a sound philosophy
evenintrias of lesser consegquence.
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[W]e take this opportunity to address an issue of growing concern to this court. We are
perplexed by the trid courts freguent insstence on passing jurors for cause in death
pendty cases when legitimate concerns about their suitability have been raised during
voir _dire. While the abuse-of-discretion standard of review affords trid courts wide
laitude in_making ther for-cause determinations, we are troubled by their tendency to
“push the edge of the envelope” especidly when capitd voir dire pands are so large and

the death pendty is a issue. Moreover, capitd cases are extremey codly, in terms of

both time and money. Pasing questionable jurors incresses the dran on the da€'s

resources and jeopardizes an otherwise valid conviction and/or sentence. ... If a party
rases legitimate questions as to a potentid juror's bdiefs, biases, or physca ability to
sarve, the potentia juror should be struck for cause, even where it would not be legdly

erroneous to refuse. State v. Carter, 888 P.2d 629 (Utah 1995).

In determining challenges for cause, the task of the judge is to find the proper baance. It is
not the judge's duty to seat a jury from a too-smdl venire pand or to seat a jury as quickly as
posshle. Although thorough questioning of a juror to determine the existence, nature and extent
of a bias is appropriate, it is not the judge's duty to extract the “right” answer from or to
“rehabilitate” a juror. The judge should accept honest answers to understood gquestions and,
based on that evidence, make the sometimes difficult decison to seat only those jurors the judge
is convinced will act farly and impartidly. This higher duty demands a sufficient venire pand
and aufficient voir_dire. The trid court judge enjoys consderable discretion in limiting voir dire
when there is no apparent link between a question and potentid bias, but “when proposed voir
dire quegtions go directly to the existence of an actud bias, that discretion disappears. The trid
cout mug dlow such inquiries” The court should ensure the paties have a meaningful
opportunity to explore grounds for challenges for cause and to ask follow-up questions, either
through direct questioning or questioning by the court.

The objective of a chdlenge for cause is to remove from the venire pane persons who cannot
act_impatidly in ddiberating upon a verdict. The lack of impartidity may be due to some bhias
for or agang one of the parties, it may be due to an opinion about the subject matter of the
action or about the action itsdf. The civil rules of procedure have a few - and the crimind rules
many more - specific circumstances, usudly a rdationship with a paty or a circumstance of the
juror, from which the bias of the juror is inferred. In addition to these enumerated grounds for a
chdlenge for cause, both the civil rules and the crimind rules dose with the following grounds
formulation by the juror of a date of mind tha will prevent the juror from acting impartidly.
However, the rules go on to provide that no person shdl be disgudified as a juror by reason of
having formed an opinion upon the matter if it satisfactorily appears to the court that the person
will, notwithstanding that opinion, act impartially.

The amendments focus on the “date of mind” dause. In determining whether a person can
act impartidly, the court should focus not only on that person’s state of mind but should consder
the totdity of the drcumdgances. These drcumstances might include the experiences, condudt,
Satements, opinions, or associations of the juror. Rather than determining that the juror is
“prevented”  from acting impartidly, the court should determine whether the juror “is not likey
to act impatidly.” These amendments conform to the directive of the Supreme Court: If there is
a legitimate question about the ability of a person to act impartidly, the court should remove that
person from the pand..

There is no need to modify this determination with the statement that a juror who can sat
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asde an opinion based on public journds, rumors or common notoriety and act impatidly
should not be struck. Having read or heard of the matter and even having an opinion about the
matter do _not meet the sandard of the rule. Wdl-informed and involved citizens are not
automaticdly to be disqudified from jury service. Sound public policy supports knowledgeable,
involved citizens as jurors. The chdlenge for the court is to evauae the impact of this extra
judicd information _on the ability of the person to act impatidly. Information and opinions
about the case remain rdevant to but not determinative of the question: “Will the person be a far
and impartid juror?’

In dating that no person may sarve as a juror_unless the judge is “convinced” the juror will
act impartidly, the Committee uses the term “convinced” advisedly. The term is not intended to
sugogest the application of a dear and convincing standard of proof in determining  juror
impartidity, such a high gandard being contrary to the Committee's objectives. Nor is the term
intended to undermine the long-hdld presumption that potentia jurors who satisfy the basic
requirements imposed by satutes and rules are qudified to serve. Rather, the term is intended to
encourage the trid judge to be thorough and ddiberative in evduating chdlenges for cause.
Although not an evidentiary sandard a dl, the term “convinced” implies a high gandard for
judicid decisonmaking. Review of the decison should remain limited to an abuse of discretion.

This new sandard for chdlenges for cause represents a bdance more eadly dated than
achieved. These amendments encourage judges to exercise greater care in evauating chdlenges
for cause and to resolve legitimate doubts in favor of remova. This may mean some jurors now
removed by peremptory chalenge will be removed instead for cause. It may dso mean the court
will have to summon more prospective jurors for voir dire. Whether lawyers will use fewer
peremptory chdlenges will have to await the judgment of experience.

Rule 19. Ingtructions.

(a) After the jury is sworn and before opening daements, the court may indruct the jury
concerning the jurors duties and conduct, the order of proceedings, the dements and burden of
proof for the dleged crime, and the definition of terms. The court may indruct the jury
concerning any matter stipulated to by the parties and agreed to by the court and any matter the
court in its discretion bedieves will assst the jurors in comprehending the case. Prdiminary
ingructions shdl be in writing and a copy provided to each juror. At the find pretria conference
or a such other time as the court directs, a party may file a written request that the court instruct
the jury on the law as st forth in the request. The court shdl inform the parties of its action upon
a requested ingruction prior to ingructing the jury, and it shdl furnish the parties with a copy of
its proposed ingtructions, unless the parties waive this requirement.

(b) During the course of the trid, the court may ingruct the jury on the law if the ingruction
will assg the jurors in comprehending the case. Prior to giving the written ingruction, the court
shdl advise the paties of its intent to do so and of the content of the ingtruction. A party may
request an interim written ingtruction.

3)-(c) At the close of the evidence or a such earlier time as the court reasonably directs, any
party may file written request that the court ingtruct the jury on the law as set forth in the request.
At the same time copies of such requests shdl be furnished to the other parties. The court shall
inform counsd of its proposed action upon the request; and it shdl furnish counsed with a copy
of its proposed indructions, unless the parties sipulate—that—soch—instructions—ay—be—given
orahy—oeretherwise—walve this requirement. Find ingructions shal be in writing and & least one
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copy provided to the jury. The court shdl provide a copy to any juror who requests one and may,
in its discretion, provide a copy to dl jurors.

{b)-(d) Upon each written request so presented and given, or refused, the court shal endorse
its decison and shdl initid or dgn it. If pat be given and pat refused, the court gl
diginguish, showing by the endorsement what pat of the charge was given and what pat was
refused.

{e)-(e) Objections to written indructions shall be made before the ingructions are given to the
jury. Objections to ord indructions may be made after they are given to the jury, but before the
jury retires to condder its verdict. The court shdl provide an opportunity to make objections
outsde the hearing of the jury. Unless a party objects to an ingruction or the falure to give an

mstrudlon the |nstruct|on may not be aesqned as eror except to avoid a menlfei |n|ust|ce Ne

thetete—béere—the—wg—as-mstmeted—st&mg—d@neﬂy—ln statlnq the ob|ect|on the paty shdl

y the matter to WhICh heele}eets—the ob|ect|on is made and the ground of hl&the Obj ecti on.

{&)—(f) The court shdl not comment on the evidence in the case, and if the court refers to any
of the evidence, it shdl ingtruct the jury that they are the exclusive judges of al questions of fact.

(e) Arguments of the respective parties shdl be made after the court has Hstrueted-given the
jury its find indructions. Unless otherwise provided by law, any limitation upon time for
argument shdl be within the discretion of the court.

Utah Rules of Juvenile Procedure

Rule4. Time,

(@ In computing time under these rues, the day of the act, event or default from which the
designated period of time begins to run shdl not be included. The last day of the period shdl be
included unless it is a Saturday, Sunday or lega holiday, in which event the period runs until the
end of the next day which is not a Saturday, Sunday or legd holiday. When a period of time
dlowed is less than 11 days, without reference to any additiona time under subsection (d),
intermediate Saturdays, Sundays and legd holidays shal be excluded from the computation.

(b) The court may, with or without motion or notice, for cause shown, order the time period
enlarged if request is made before the period has expired. The court may consder a motion to
grant an enlargement of a time period made after the period has expired, and may grant the
motion, if there is a reasonable excuse for fallure to act within the period.

(©) A written motion, other than one which may be heard ex parte, and notice of the hearing
ghdl be served not later than five days before the time specified for the hearing, unless a
different period is fixed by these rules or by court order. An order fixing the period of time may
for cause shown be made on an ex pate application. When the motion is supported by an
dfidavit, the affidavit shdl be served with the motion, and opposing affidavits may be served not
later than one day before the hearing unless otherwise ordered by the court.

(d) Whenever a party has the right or is required to do some act or take some proceedings
within a prescribed time period after the service of a notice or other paper upon the party and the
notice or paper is served by mail, three days shdl be added to the prescribed period as caculated
under subsection (8).  Saturdays, Sundays, and legal holidays dhdl be induded in the
computation of any three-day period under this subsection, except that if the last day of the three-
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day period is a Saturday, Sunday, or a legd holiday, the period shal run until the end of the next
day which is not a Saturday, Sunday, or alegd holiday.

Rule 41. Burden of proof.

The burden of proof in matters brought before the juvenile court shdl be asfollows:

(& crimina and ddlinquency cases must be proved beyond a reasonable doubt;

(b) neglect, abuse and dependency cases and cases involving the permanent deprivation of
parenta rights must be proved by clear and convincing evidence unless otherwise provided by
law;

(c) matters regarding child custody, support, and vidtation certified by the didtrict court to
the juvenile court must be proved by a preponderance of the evidence; and

(d) motions and matters regarding protective orders must be proved by a preponderance of
the evidence.

Advisory Committee Note. Paragraph (b) has been amended to acknowledge that other
bodies of law, such as the Indian Child Wefare Act, may provide a burden of proof different
than clear and convincing evidence.

Utah Rules of Evidence

Rule 103. Rulings on evidence.

(@ Effect of erroneous ruling. Error may not be predicated upon a ruling which admits or
excludes evidence unless a substantia right of the party is affected, and

(1) Objection. In case the ruling is one admitting evidence, a timely objection or motion to
grike appears of record, stating the specific ground of objection, if the specific ground was not
apparent from the context; or

(2) Offer of proof. In case the ruling is one excluding evidence, the substance of the evidence
was made known to the court by offer or was gpparent from the context within which questions
were asked. Once the court makes a definitive ruling on the record admitting or excluding
evidence, either at or before trial, a party need not renew an objection or offer of proof to
preserve aclaim of error for appedl.

(b) Record of offer and ruling. The court may add any other or further statement which
shows the character of the evidence, the form in which it was offered, the objection made, and
the ruling thereon. It may direct the making of an offer in question and answer form.

(©) Hearing of jury. In jury cases, proceedings shall be conducted, to the extent practicable,
S0 as to prevent inadmissble evidence from being suggested to the jury by any means, such as
making statements or offers of proof or asking questions in the hearing of the jury.

(d Pan eror. Nothing in this rule precludes teking notice of plan errors affecting
subgtantid rights athough they were not brought to the attention of the court.

Advisory Committee Note B This rule is the federd rule, verbatim. The 2001 amendment
adopts changes made in Federa Rule of Evidence 103(a) effective December 1, 2000.

Rule 404. Character evidence not admissible to prove conduct; exceptions; other crimes.

(@ Character evidence generally. Evidence of a person's character or a trait of cheracter is
not admissble for the purpose of proving action in conformity therewith on a particular
occasion, except:

(1) Character of accused. Evidence of a pertinent trait of character offered by an accused, or
by the prosecution to rebut the same;, or if evidence of atrat of character of the aleged victim of
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the crime is offered by the accused and admitted under Rule 404(a)(2), evidence of the same trait
of character of the accused offered by the prosecution;

(2) Character of aleged victim. Evidence of a pertinent trait of character of the aleged vidim
of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a
character trait of peacefulness of the dleged victim offered by the prosecution in a homicide case
to rebut evidence that the dleged victim was the first aggressor;

(3) Character of witness. Evidence of the character of a witness, as provided in Rules 607,
608, and 609.

(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs or acts is rot admisshble
to prove the character of a person in order to show action in conformity therewith. It may,
however, be admissible for other purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon
request by the accused, the prosecution in a criminal case shdl provide reasonable notice in
advance of trid, or during trid if the court excuses pretria notice on good cause shown, of the

nature of avy such andence it mtends to mtroduce a trid. l-n—etheleeFela—eAdeqee—eﬁeceeL

Advisory Committee Note B Rule 404 is now Federd Rule of Evidence 404 verbatim. The
2001 amendments add the notice provisons dready in the federd rule, add the amendments
made to the federd rule effective December 1, 2000, and delete language added to the Utah Rule
404(b) in 1998. However, the deletion of that language is not intended to reingate the holding of
State v. Doporto, 935 P.2d 484 (Utah 1997). Evidence sought to be admitted under Rule 404(b)
must aso conform with Rules 402 and 403 to be admissble.

Rule 803. Hearsay exceptions; availability of declarant immeterid.

The following are not excluded by the hearsay rule, even though the declarant is available as
awitness:

(1) Present sense impresson. A datement describing or explaining an event or condition
made while the declarant was perceiving the event or condition or immediately theresfter.

(2) Excited utterance. A datement relating to a dartling event or condition made while the
declarant was under the stress of excitement caused by the event or condition.

(3) Then exiging mentd, emotiond, or physicd condition. A datement of the declarant's
then exiging date of mind, emotion, sensation, or physcd condition (such as intent, plan,
moative, desgn, mentd feding, pain, and bodily hedth), but not including a satement of memory
or belief to prove the fact remembered or believed unless it relates to the execution, revocation,
identification, or terms of declarant's will.

(4) Statements for purposes of medica diagnoss or treatment. Statements made for purposes
of medica diagnoss or treatment and describing medica history, or past or present symptoms,
pain, or sensations, or the inception or generd character of the cause or externad source thereof
insofar as reasonably pertinent to diagnoss or trestment.

(5) Recorded recollection. A memorandum or record concerning a matter about which a
witness once had knowledge but now has insufficient recollection to enable the witness to tedtify
fully and accurately, shown to have been made or adopted by the witness when the matter was
fresh in the withess memory and to reflect that knowledge correctly. If admitted, the
memorandum or record may be read into evidence but may not itself be received as an exhibit
unless offered by an adverse party.
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(6) Records of regularly conducted activity. A memorandum, report, record, or data
compilation, in any form, of acts, events, conditions, opinions or diagnoses, made a or near the
time by, or from information tranamitted by, a person with knowledge, if kept in the course of a
regularly conducted business activity, and if it was the regular practice of that business activity to
make the memorandum, report, record, or data compilation, al as shown by the tesimony of the
cusodian or other qudified witness, or by cetification that complies with Rule 902(11), Rule
902(12), or a datute permitting certification, unless the source of information or the method or
circumstances of preparation indicate lack of trusworthiness. The term "business’ as used in this
paragraph includes business, ingtitution, association, professon, occupation, and cdling of every
kind, whether or not conducted for profit.

(7) Absence of entry in records kept in accordance with the provisons of paragraph (6).
Evidence that a matter is not included in the memoranda, reports, records, or data compilations,
in any form, kept in accordance with the provisons of Paragraph (6), to prove the nonoccurrence
or nonexisence of the matter, if the matter was of a kind of which a memorandum, report,
record, or data compilation was regularly made and preserved, unless the sources of information
or other circumstances indicate lack of trustworthiness,

(8) Public records and reports. Records, reports, statements, or data compilations, in any
form, of public offices or agencies, sdtting forth (A) the activities of the office or agency, or (B)
matters observed pursuant to duty imposed by law as to which matters there was a duty to report,
excluding, however, in crimind cases matters observed by police officers and other law
enforcement personnel, or (C) in civil actions and proceedings and againg the Government in
cimind cases factud findings resulting from an invedigaion made pursuant to authority
granted by law, unless the sources of information or other circumstances indicate lack of
trustworthiness.

(9) Records of vital datigics Records or data compilations, in any form, of births fetd
desths, desths, or marriages, if the report thereof was made to a public office pursuant to
requirements of law.

(210) Absence of public record or entry. To prove the absence of a record, report, statement,
or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a
record, report, statement, or data compilation in any form, was regularly made and preserved by
a public office or agency, evidence in the form of a certification in accordance with Rule 902, or
testimony, that diligent search falled to disclose the record, report, satement, or data
compilation, or entry.

(11) Records of rdigious organization. Statements of births, marriages, divorces, deaths,
legitimacy, ancedtry, relationship by blood or mariage, or other smilar facts of persond or
family higtory, contained in aregularly kept record of areligious organization.

(12) Mariage, baptismd, and smilar cetificates  Statements of fact contaned in a
certificate that the maker performed a marriage or other ceremony or administered a sacrament,
made by a clergyman, public officid, or other person authorized by the rules or practices of a
reigious organization or by law to perform the act certified, and purporting to have been issued
at thetime of the act or within a reasonable time thereefter.

(13) Family records. Statements of fact concerning persona or family history contained in
family Bibles genedogies chats engravings on rings, inscriptions on  family portraits,
engravings on urns, crypts, or tombstones, or the like.
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(14) Records of documents affecting an interest in property. The record of a document
purporting to establish or affect an interest in property, as proof of the content of the origind
recorded document and its execution and delivery by each person by whom it purports to have
been executed, if the record is a record of a public office and an applicable satute authorizes the
recording of documents of that kind in that office.

(15) Statements in documents affecting an interest in property. A Satement contained in a
document purporting to establish or affect an interest in property if the matter stated was relevant
to the purpose of the document, unless dedings with the property since the document was made
have been incong stent with the truth of the statement or the purport of the document.

(16) Statements in ancient documents. Statements in a document in existence twenty years
or more the authenticity of which is established.

(17) Maket reports, commercid publications. Market quotations, tabulations, lists,
directories, or other published compilaions, generdly used and relied upon by the public or by
persons in particular occupeations.

(18) Learned tregtises. To the extent cdled to the atention of an expert witness upon
cross-examination or relied upon by the expet witness in direct examination, Satements
contained in published treatises, periodicas, or pamphlets on a subject of history, medicine, or
other science or at, edablished as a rdiable authority by the testimony or admisson of the
witness or by other expert testimony or by judicid notice. If admitted, the statements may be
read into evidence but may not be recelved as exhibits.

(19) Reputation concerning persond or family higory. Reputation among members of a
person's family by blood, adoption, or marriage, or among a person's associates, or in the
community, concerning a person's birth, adoption, marriage, divorce, death, legitimacy,
relationship by blood, adoption, or marriage, ancestry, or other smilar fact of persond or family
higory.

(20) Reputation concerning boundaries or generd hidory.  Reputation in a community
arigng before the controversy, as to boundaries of or customs affecting lands in the community,
and reputation as to events of generd higtory important to the community or State or nation in
which located.

(21) Reputation as to character. Reputation of a person's character among associates or in the
community.

(22) Judgment of previous conviction. Evidence of a find judgment, entered after a trid or
upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a person guilty of a
crime punishable by death or imprisonment in excess of one year, to prove any fact essentid to
sudan the judgment, but not induding, when offered by the prosecution in a crimind
prosecution for purposes other than impeachment, judgments againgt persons other than the
accused. The pendency of an appea may be shown but does not affect admissibility.

(23) Judgment as to persond, family or generd higtory, or boundaries. Judgments as proof
of matters of persond, family or generd higtory, or boundaries, essentid to the judgment, if the
same would be provable by evidence of reputation.

(24) Other exceptions. A daement not specificaly covered by any of the foregoing
exceptions but having equivdent circumdantid guarantees of trustworthiness, if the court
determines that (A) the dstatement is offered as evidence of a materid fact; (B) the statement is
more probative on the point for which it is offered than any other evidence which the proponent
can procure through reasonable efforts; and (C) the generd purpose of these rules and the
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interests of jugtice will best be served by admisson of the statement into evidence. However, a
datement may not be admitted under this exception unless the proponent of it makes known to
the adverse party sufficiently in advance of the trid or hearing to provide the adverse party with
a fair opportunity to prepare to meet it, the proponent's intention to offer the statement and the
particulars of it, including the name and address of the declarant.

Advisory Committee Note B This rule is the federd rule verbatim. The 2001 amendment
adopts changes made to Federal Rule of Evidence 803(6) effective December 1, 2000.

Rule 902 . Sdf-authentication

Extringc evidence of authenticity as a condition precedent to admisshbility is not required
with respect to the following:

(1) Domegtic public documents under sed. A document bearing a sed purporting to be that
of the United States, or of any date, district, commonwedth, territory, or insular possession
thereof, or the Panama Cana Zone, or the Trust Teritory of the Pacific I1dands, or of a politica
subdivison, depatment, officer, or agency thereof, and a Sgnature purporting to be an
attestation or execution.

(2) Domedtic public documents not under sed. A document purporting to bear the sgnature
in the officid capacity of an officer or employee of any entity included in Paragraph (1) hereof,
having no sd, if a public officer having a sed and having officdd duties in the didrict or
politicd subdivison of the officer or employee certifies under sed that the Sgner has the officid
cgpacity and that the Signature is genuine.

(3) Foreign public documents. A document purporting to be executed or atested in an
officid cgpacity by a person authorized by the laws of a foreign country to make the execution or
attestation, and accompanied by a find certification as to the genuineness of the signature and
officda pogtion (A) of the executing or atesting person, or (B) of any foreign officid whose
catificate of genuineness of dgnature and officid podtion relates to the execution or atestation
or is in a chan of cetificates of genuineness of sgnature and officid podtion reating to the
execution or attestation. A fina certification may be made by a secretary of embassy or bgation,
consul generd, consul, vice consul, or consular agent of the United States, or a diplomatic or
consular officid of the foreign country assgned or accredited to the United States. If reasonable
opportunity has been given to al parties to invedtigate the authenticity and accuracy of officid
documents, the court may, for good cause shown, order that they be treated as presumptively
authentic without find certification or permit them to be evidenced by an attesed summary with
or without find certification.

(4) Certified copies of public records. A copy of an officid record or report or entry therein,
or of a document authorized by law to be recorded or filed and actualy recorded or filed in a
public office, including data compilations in any form, certified as correct by the custodian or
other person authorized to make the cetification, by certificate complying with Paragraph (1),
(2), or (3) of thisrule or complying with any law of the United States or of this Sate.

(5) Officd publications. Books, pamphlets, or other publications purporting to be issued by
public authority.

(6) Newspapers and periodicals.  Printed materids purporting to be newspapers or
periodicals.

(7) Trade inscriptions and the like.  Inscriptions, Signs, tags, or labels purporting to have been
affixed in the course of business and indicating ownership, control, or origin.
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(8) Acknowledged documents. Documents accompanied by a certificate of acknowledgment
executed in the manner provided by law by a notary public or other officer authorized by law to
take acknowledgments.

(9) Commercid paper and related documents. Commercia paper, signatures thereon, and
documents relating thereto to the extent provided by generd commercia law.

(10) Methods provided by satute or rule.  Any method of authentication or identification
provided by court rule, statute, or as provided in the condtitution of this state.

(11) Certified domedtic records of regularly conducted activity. The origind or a duplicate of
a domestic_record of regularly conducted activity that would be admissble under Rule 803(6) if
accompanied by an affidavit or a written declaration of its custodian or other qudified person,
cetifying that:

(A) the record was made at or near the time of the occurrence of the matters set forth by, or
from information transmitted by, a person with knowledge of those matters;

(B) the record was kept in the course of the regularly conducted activity;

(C) the record was made by the regularly conducted activity as aregular practice; and

(D) the person certifying the records does so under pendty of making a fadse statement in an
officid proceeding.

The affidavit or declaration must be sgned in a manner that, if fasdy made, would subject
the maker to aimind pendty under the laws where the declaration is sgned. A party intending
to offer a record into evidence under this paragraph must provide written notice of that intention
to dl adverse paties, and must make the record and cetification avallable for inspection
sufficently in _advance of ther offer into evidence to provide an adverse paty with a far
opportunity to chalenge them.

(12) Cetified foreign records of regularly conducted activity. In a civil casg, the origind or a
duplicate of a foreign record of regularly conducted activity that would be admissble under Rule
803(6) if accompanied by an affidavit or a written declaration by its custodian or other qudified
person certifying that:

(A) the record was made at or near the time of the occurrence of the matters set forth by, or
from information transmitted by, a person with knowledge of those matters;

(B) the record was kept in the course of the reqularly conducted activity;

(C) the record was made by the regularly conducted activity as aregular practice; and

(D) the person certifying the records does so under pendty of making a fase statement in an
officid proceeding.

The dfidavit or dedaaion must be sgned in a manner tha, if fasdy made, would subject
the maker to crimind _pendty under the laws where the declaraion is signed. A party intending
to offer a record into evidence under this paragraph must provide written notice of that intention
to dl adverse parties, and mus make the record and declaration available for ingpection
auffidently in advance of ther offer into evidence to provide an adverse paty with a far
opportunity to chalenge them.

Advisory Committee Note B The amendment to Rule 803(6) and the addition of Rules
902(11) and 902(12) were made to track the changes made to Federal Rule of Evidence 803(6)
and the adoption of Federa Rules 902(11) and 902(12), effective December 1, 2000. The
changes to the federa rules benefit from a federd datute dlowing the use of declarations
without notarization. Utah has no comparable datute, so the requirements for declarations used
under the rule are included within the rule itsalf.
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Code of Judicia Administration

Rule 1-205. Standing and ad hoc committees.

I ntent:

To edablish danding and ad hoc committees to asss the Council and provide
recommendations on topical issues.

To establish uniform terms and a uniform method for appointing committee members.

To provide for a periodic review of exising committees to assure tha their activities are
gopropriately related to the adminigration of the judiciary.

Applicability:

Thisrule shdl apply to the internd operation of the Council.

Statement of the Rule:

(1) Standing committees.

(A) Egtablishment. The following standing committees of the Council are hereby established:

(i) Technology Committee;

(if) Uniform Fine/Bail Schedule Committee;

(iii) Performance Evauation Committes;

(iv) Ethics Advisory Committee;

(V) Justice Court Standards Committee,

(vi) Judicid Branch Education Committes;

(vii) Court Facility Planning Committee; and

(viii) Committee on Children and Family Law.

(B) Compostion.

(i) The Technology Committee shal be comprised of one judge from each court of record,
one justice court judge, one lawvyer recommended by the Board of Bar Commissioners, two court
executives, two court clerks and two staff members from the Adminigrative Office, dl of whom
shdl be voting members. The Committee may add additiona non-voting, ad hoc members as
needed.

(i) The Unifoom FneBail Schedule Committee shal be comprised of one didrict court
judge who has experience with a felony docket, three district court judges who have experience
with a misdemeanor docket, one juvenile court judge and three justice court judges.

(iii) The Peformance Evauation Committee shdl be comprised of one judge from each
court of record, one justice court judge, one active senior judge, one court commissoner, one |
Bar Commissioner recommended by the president of the State Bar, two practicing attorneys who
are members of the Bar in good standing, and three lay members. The terms of office of the two
precticing attorneys shdl be saggered. The Judicid Council shdl gppoint one of the two
practicing attorneys to serve as chair.

(iv) The Ethics Advisory Committee shal be comprised of one judge from the Court of
Appeds, one didrict court judge from Judicid Digtricts 2, 3, or 4, one digtrict court judge from
Judicid Didricts 1, 5, 6, 7, or 8 one juvenile court judge, one justice court judge, and an
attorney from either the Bar or a college of law.

(V) The Jugtice Court Standards Committee shall be comprised of one municipa justice court
judge from a rurd area, one municipd justice court judge from an urban area, one county justice
court judge from a rurd aea, and one county justice court judge from an urban aea Al
gppointed by the Board of Justice Court Judges, one mayor from either Utah, Davis, Weber or
St Lake Counties, and one mayor from the remaining counties, both appointed by the Utah
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League of Cities and Towns, one county commissoner from either Utah, Davis, Weber or Sdt
Lake Counties, and one county commissioner from the remaining counties, both appointed by
the Utah Association of Counties; a member of the Bar from Utah, Davis, Weber or Salt Lake
Counties, and a member of the Bar from the remaning counties, both gppointed by the Bar
Commisson; and a judge of a court of record appointed by the Presding Officer of the Council.
All Committee members shal be appointed for twe-four year staggered terms.

(vi) The Judica Branch Education Committee shal be comprised of one judge from an
gopellate court, one didrict court judge from Judicid Digtricts 2, 3, or 4, one didtrict court judge
from Judicid Didtricts 1, 5, 6, 7, or 8, one juvenile court judge, one justice court judge, one dtate
level adminidrator, the Human Resource Management Director, one court executive, one
juvenile court probation representative, two court clerks from different levels of court and
different judicid didricts, one data processng manager, one adult educator from higher
education, and such other members as may be appointed by the Council. The Human Resource
Management Director and the adult educator shdl serve as nontvoting members. The Sate leve
administrator and the Human Resource Management Director shdl serve as  permanent
Committee members.

(vii) The Court Facility Planning Committee shal be comprised of one judge from each leve
of trid court, one appelate court judge, the state court adminigrator, a trid court executive, and
two business people with experience in the congtruction or financing of facilities.

(viii) The Committee on Children and Family Law shdl be comprised of one Senaor
gppointed by the Presdent of the Senate, one Representative appointed by the Spesker of the
House, the Director of the Department of Human Services or designee, one atorney of the
Executive Committee of the Family Law Section of the Utah State Bar, one atorney with
experience in abuse, neglect and dependency cases, one representative of a child advocacy
organizetion, one mediator, one professond in the area of child development, one representative
of the community, the Director of the Office of Guardian ad Litem or desgnee, one court
commissioner, two digtrict court judges, and two juvenile court judges. One of the didrict court
judges and one of the juvenile court judges shdl serve as co-chars to the committee. In its
discretion the committee may gppoint nortmembers to serve on its subcommittees.

(C) Standing committees shal meet as necessary to accomplish their work but a minimum of
once every sx months. Standing committees shal report to the Council as necessary but a
minimum of once every Ix months. Council members may not serve, paticipate or vote on
danding committees. Standing committees may form  subcommittees from ther own
membership as they deem advisable. The continued exisence and compostion of sanding
committees shdl be reviewed annudly.

(2) Ad hoc committees. The Council may form ad hoc committees or task forces to consider
topicd issues outdde the scope of the danding committees and to recommend rules or
resolutions concerning such issues. The Council may set and extend a date for the termination of
any ad hoc committee. The Councdl may invite non-Council members to participate and vote on
ad hoc committees. Ad hoc committees shdl keep the Council informed of ther activities. Ad
hoc committees may form sub-committees as they deem advissble. Ad hoc committees shdl
dishand upon issuing a fina report or recommendations to the Council, upon expiration of the
time set for termination, or upon the order of the Council.

(3) Generd provisons.

(A) Appointment process.
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(i) Adminigrator's responghilities. The date court administrator shal sdect a member of the
adminidrative daff to save as the adminigrator for committee agppointments. Except as
otherwise provided in this rule, the adminigtrator shal:

(& announce expected vacancies on dsanding committees two months in advance ad
announce vacancies on ad hoc committeesin atimely manner;

(b) for new appointments, obtain an indication of willingness to serve from each prospective
gopointee and information regarding the prospective appointee's present and past committee
service,

(c) for regppointments, obtain an indication of willingness to serve from the prospective
regppointee, the length of the prospective regppointegs service on the committee, the atendance
record of the prospective reappointee, the prospective reappointee’s contributions to the
committee, and the prospective regppointee's other present and past committee assignments; and

(d) present a list of prospective appointees and regppointees to the Council, and, report on
recommendations received regarding the appointment of members and chairs.

(i) Council's responghilities. The Council shdl gppoint the chair of each committee and dl
committee members not otherwise designated. Whenever practica, gppointments shal reflect
geographica, gender, cultura and ethnic diveraty.

(B) Terms. Except as otherwise provided in this rule, standing committee members shdl
sarve daggered three year terms. Standing committee members shal not serve more than two
consecutive terms on a committee unless the Council determines that exceptiona circumstances
exig which judify service of more than two consecutive terms. Each standing committee may
determine the annua date on which its members terms expire. If a committee member does not
complete the member's term, a subgtitute member shdl be appointed to complete the balance of
the unexpired term. Appointment shal be through the same process as described in subsection
(A).

(C) Members of standing and ad hoc committees may receive reimbursement for actud and
necessary expensesincurred in the execution of their duties as committee members.

(D) The Adminigtrative Office shdl serve as secretariat to the Council's committees.

Rule 2-106.01. Gods of performance evduation for judicid sdf improvement.

[ ntent:

To specify the gods of performance evauation for judicid sdf improvement.

Applicability:

This rule shdl apply to the Judicid Council and to the judges and commissoners of the
courts of record and courts not of record.

Statement of the Rule:

The gods of thejudicid performance evaduation program are to:

(1) generate and to provide to judges and commissoners information about their
performance;

(2) promote efforts to improve upon judicid performance individudly and the performance
of thejudicay in generd;

(3) improve the design and content of continuing judicid education programs; and

(4) protect the independence of judges and commissoners in their obligations under federa
and date congtitutions, federa and state statutes and court rules.

Rule 2-106.02. Criteria for judicid saf improvement.
| ntent:

54




O©CoOoO~NOOUTA~WNPEF

To specify the criteriafor judicid sdf improvement.

Applicability:

This rule shdl gpply to the Judicid Council and to the judges and commissonas of the
courts of record and courts not of record.

Statement of the Rule:

Judges and commissioners should work to improve peformance based upon the following
criteria

(1) Integrity - Factors consdered may include but are not limited to:

(A) avoidance of impropriety and appearance of impropriety;

(B) freedom from persond bias;

(C) ability to decide issues based on the law and the facts without regard to the identity of the
parties or counsd, the popularity of the decison or concern for criticism;

(D) impartidity of actions, and

(E) compliance with the Code of Judicid Conduct.

(2) Knowledge and undergtanding of the law and procedures - Factors consdered may
include but are not limited to:

(A) theissuance of legdly sound decisons;

(B) undergianding of the substantive, procedurd, and evidentiary law of the state;

(C) attentiveness to the factua and legd issues before the court; and

(D) the proper application of judicia precedents and other appropriate sources of authority.

(3) Ahility to communicate - Factors consdered may include but are not limited to:

(A) darity of bench rulings and other ord communications,

(B) qudity of written opinions with specific focus on darity and logic, and the ability to
explain dearly the facts of a case and the lega precedents at issue; and

(C) sengtivity to impact of demeanor and other nonverba communications.

(4) Preparation, attentiveness, dignity and control over proceedings - Factors considered may
include but are not limited to:

(A) courtesy to dl parties and participants, and

(B) willingness to permit_every person legdly interested in a proceeding to be heard, unless
precluded by law.

(5) Sills as amanager - Factors consdered may include but are not limited to:

(A) devoting appropriate time to dl pending matters;

(B) discharging adminigtrative responghilities diligently; and

(C) where responghility exists for a cdendar, knowledge of the number, age, and satus of
pending cases.

(6) Punctudity - Factors considered may include but are not limited to:

(A) the prompt disposition of pending matters,

(B) meeting commitments on time and according to rules of the court; and

(C) compliance with the case processing time standard established by the Council.

(7)_Service to the professon and the public - Factors consdered may include but are not
limited to:

(A) atendance a and participation in judicid and continuing lega education programs,

(B) consggent with the Code of Judicid Conduct, paticipation in organizations devoted to
improving the justice system;
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(C) consgent with the highest principles of the law, ensuring that the court is serving the
public and the judice system to the best of its ahility and in such a manner as to indill
confidence in the court system; and

(D) sarvice within the organizations of the judicid branch of government and in leadership
pogtions within _the judicid branch of government, such as presding judge, Judicid Council,
Boards of Judges, and standing and ad hoc committees.

(8) Effectiveness in working with other judges, commissoners and court personnd - Factors
consdered may include but are not limited to:

(A) when pat of a multi-judge pand, exchanging ideas and opinions with other judges
during the decisiont making process;

(B) critiquing the work of colleagues;

(C) fadllitating the administrative responghilities of other judges and commissioners, and

(D) effectively working with court staff.

Rule 2-106.03. Information for judicid sdf improvement.

| ntent:

To specify the information to be generated for judicid sdf improvement.

Applicability:

This rule shdl apply to the Judicid Council and to judges and commissoners of the courts of
record.

Statement of the Rule:

(1) Survey of atorneys.

(A) Survey scoring. The survey shdl be scored asfollows.

(N _Each quedion of the atorney survey will have sx possble responses. Excelent, More
Than Adeguate, Adequate, Less Than Adequate, Inadequate, or No Personal Knowledge. A
favorable response is Excdllent, More Than Adeguate or Adequate.

(i) Each question shdl be scored by dividing the total number of favorable responses by the
totd _number of al responses, excluding the “No Persond Knowledge' responses. A satisfactory
score for aquestion is achieved when the ratio of favorable responsesis 70% or greater.

(B) Surveyor. As used in this Code, the term “Surveyor” means the organization or
individua awarded a contract through procedures established by the state procurement code to
survey respondents regarding the performance of judges.

(C) Survey respondents. The clerk for the judge or commissoner or the Adminidrative
Office of the Courts shdl identify as potentia respondents dl lawyers who have appeared before
the judge or commissoner a a hearing or trid during the preceding two year period or such
shorter period for which the judge or commissoner is being evauaed. The judge or
commissioner shal not review the list of potentia respondents.

(D) Excluson from survey respondents.

() A lawyer who has been appointed as a judge or commissioner shdl not be a respondent in
the survey.

(i) By catifying that one or more of the following conditions applies, the judge or
commissoner may exclude an atorney from the list of respondents. The judge or commissioner

(a) has referred the lawyer to the Utah State Bar for discipling,

(b) has found the lawyer in contempt of court,

(c) has sanctioned the lawyer pursuant to rules of procedure,
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(d) has held the lawyers law firm jointly responsble under Utah Rule of Civil Procedure
11(c)(D)(A),

(e) has presided in acivil or crimind proceeding to which the lawyer is a party, or

() _has been the subject of an dffidavit of bias or prgudice under Utah Rule of Civil
Procedure 63 or Utah Rule of Crimind Procedure 29 filed by the attorney in which the attorney
dleges animus of the judge or commissoner toward the attorney.

(iii) Other exclusions.

(@ A judge may request that the Judicid Council exclude from the survey an atorney who
does not qudify for exduson unde (i) if the judge bdieves the atorney will not respond
objectively to the survey. The request must be submitted within 14 days after recaiving the form
for exduding lawyers under (ii).

(b) In the requedt, the judge shdl explain why the attorney will not respond objectively to the
survey. The judge shdl explan why the atorney’s behavior has not subjected the attorney to
sanction under the rules of procedure, contempt or referrd to the Bar.

(c) If the Management Committee determines that the attorney will not respond objectively
to _the survey, the Management Committee shdl inform the Judicd Council for ratification. If
the Judicd Council ratifies the determination, the Adminidrative Office of the Courts shdl
notify the Surveyor and the Surveyor shdl exclude the atorney from the judges respondent
pool. The determination gpplies only to the pending attorney survey.

(E) Number of survey respondents. For each judge or commissioner who is the subject of a
survey, the Surveyor shdl identify 180 respondents or dl attorneys appearing before the judge or
commissoner whichever isless.

(F) Factors in sdecting respondents; response rate. In sdecting respondents from  potential
respondents, the Surveyor should favor attorneys with a greater number of appearances and
atorneys with more recent appearances, and the Surveyor should limit to 12 the number of
survey questionnaires to which an atorney is asked to respond. The Surveyor may balance these
factors in assgning respondents to paticular judges or commissioners. The Surveyor should
pursue a response rate of 70% or more for each judge or commissoner. The gods of this
paragraph are advisory and failure to meet the gods shdl not invaidate the survey.

(G) Adminigration of the survey. Judges with a Sx-year term of office shdl be the subject of
a aurvey in the third year of the term. Justices of the Supreme Court shall be the subject of a
survey in the third and seventh years of the term. Newly appointed judges shall be the subject of
a survey during their second year in office. Court Commissioners shdl be the subject of a survey
approximately three years prior to the expiration of their term of appointment.

(2) Survey of jurors. A survey of jurors for dl didrict court judges who preside over jury
trids shdl be conducted during the third and fourth years prior to evaduaion for retention
gection. However, a survey of jurors for didrict court judges sarving prior to their initid
retention dection shdl be conducted during the two vyears prior to evauation for retention
gection.

(A) Survey responses. Each quedtion will have four possible responses. Yes, No, No
Opinion, and No Opportunity to Observe. A note card on which the juror can provide
anonymous comments to the judge shdl be attached to the survey questionnaire.

(B) Survey scoring. The survey shdl be scored asfollows:

() A favorable responseis Yes.
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(i) Each quedtion shdl be scored by dividing the total number of Yes responses by the totd
number of Y es plus No responses.

(i) A saidactory score for a quedtion is achieved when the ratio of favorable responses is
70% or greater.

(iv) A judges performance is satisfactory if:

(a) At least 75% of the questions on the survey have a satisfactory score; and

(b) The Yes responses to dl questions when divided by the totad number of Yes plus No
responsesto al questionsis 70% or greater.

(C) Adminigration of the survey. All jurors rendering a verdict in a case and dl jurors,
incdluding dternate jurors, with a leest three hours of trid time with the judge shdl have the
opportunity to respond to the survey questionnaire.

() _For jurors rendering a verdict. While the jurors are waiting for court to convene after
declaring that they have reached a verdict, or as soon as possble after the jury has been
discharged, the balliff or dek in charge of the jury shall provide the jurors with the evduation
questionnaires and comment note cards and two envelopes. One envelope will be preprinted with
the mailing address of the Surveyor; the other will be preprinted with the name of the judge. The
forms will ingruct the jurors to place the comment note cards in the envelope with the judgess
name, to place the survey questionnaires, completed and uncompleted, in the envelope with the
Surveyor's name, and to sed the enveopes. The baliff or dek shdl ddiver the seded
envel opes to the respective addressees.

(i) For jurors not rendering a verdict. If a juror or dternate juror is discharged prior to
rendering a verdict but after a least three hours of trid time with the judge, the baliff or derk in
charge of the jury shdl adminiger the quedionnaire to the discharged juror in the same manner
asin paragraph (i) above.

Rule 2-106.04. S&f improvement process.
| ntent:
To gengate and to provide to judges and commissones information about their

performance.
To promote efforts to improve upon judicid peformance individudly and the performance

of thejudiciary in generd.

Applicability:

This rule shdl gpply to the Judicid Council and to the judges and commissonas of the
courts of record.

Statement of the Rule:

(1) Evduaion information.

(A) The Surveyor shdl provide individua survey results to the judge or commissoner
evaluated, to that judges or commissoner’s presiding judge and to any other judge identified by
the subject judge. Without identifying individud judges or commissongs, the Surveyor shdl
provide the judge or commissoner with the survey results for that judges or commissone’s
court level and geographic region.

(B) The Adminigrative Office of the Courts shdl provide individud nontsurvey results to
the judge's or commissone’s presding judge and to any other judge identified by the subject

judge.

58




O©CoOoO~NOOUTA~WNPEF

(C) The predding judge's evduation materid shall be provided to the chair of the appropriate
Board of Judges. The chief judice's evduation materid shal be provided to the associate chief
justice,

(2) Role of presiding judge.

(A) The subject judge may identify a judge in addition to the presiding judge to review the
subject judge's evduaion materid. The subject judge shdl notify the Adminigrative Office of
the Courts in writing of the judge' s request.

(B) The presding judge and other reviewing judge shdl review the evduaion materid and
may megt with the subject judge a the request of the presiding judge or other reviewing judge or
of the subject judge. The purpose of the meeting isto identify steps towards saf improvement.

Rule 2-106.05. Adminigration of the peformance evduaion progran for judicid sdf
improvemen.

[ ntent:

To provide for the adminigraion of the performance evduation program for judicid sdf

improvemen.

Applicability:

This rule shdl apply to the Judicid Councl and to the Standing Committee on Judicid
Performance Evaduation.

Statement of the Rule:

(1) The performance evduation program shdl use professonaly recognized methods of data
collection which may include surveys, ondte vidts, casdoad management data and persond
interviews. Information shdl be obtained from multiple sources to provide baanced information.
Information _from _individuds shdl be based on pesond knowledge of the judge€s or
commissioner’s performance.

(2) The Standing Committee on Judicid Performance Evaduation shdl:

(A) propose to the Council a schedule of recommended activities and procedures by which to
generate sAf improvement information;

(B) with the Council’s approvd, provide a schedule of activities and procedures to dl judges
and commissoners,

(C) report to the Council recommendations for improving saf improvement information; and

(D) propose to the Council any surveys and amendments. Subjects inquired into by a survey
shdl be drawn from but need not include dl of the criteria established by Rule 2-106.02.

(3) Records and information generated for the sdf improvement of judges and
commissoneas ae classfied as private records. The survey results for each court levd and
geographic _region, without identifying individua judges or commissongs, ae dassfied as
public records. Respondents to surveys shdl be anonymous.

(4) Geographic regions are:

(@) Regon 1: Judicid Didgtricts 5, 6, 7, and 8;

(b) Region 2: Judicid Didtricts 1 and 2;

(c) Region 3: Judicid Didtrict 3;

(d) Region 4: Judicid Didtrict 4; and

(e) Region 5: The Supreme Court and the Court of Appedls.

59




O©oO~NOOTAWNE




O©oO~NOOTAWNE




O©oO~NOOTAWNE

62



O©oO~NOOTAWNE




O©oO~NOOTAWNE

64



O©CoOoO~NOOTA,WNE




O©oO~NOOTAWNE




O©oO~NOOTAWNE




O©oO~NOOTAWNE




O©oO~NOOTAWNE

Rule 3-111.01. Gods of performance evauation for certification for retention €ection.

| ntent:

To specify the gods of evaluating judges for certification for retention eection.

Applicahility:

This rule shdl apply to the Judicdd Councl and to the judges and commissoners of the
courts of record and courts not of record.

Statement of the Rule:

The gods of thejudicid performance evaluation program are to:

(1) edablish the criteria upon which judges will be evauated, the standards againg which
judicid performance will be messured and the methods for farly, accuratdy and rdiably

measuring judicia peformance
(2) ogenerate and to provide to judges and commissones information about ther

per formance;
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(3) edablish the procedures by which the Councl will evduae and cetify judges for
retention eection or regppointment;

(4) establish the procedures by which the Council will evduate and certify commissoners for
reappoi ntment;

(5) provide meaningful and rdevant information to the public or applicable appointing
authority to assist in the decison to retain or regppoint judges and commissoners; and

(6) protect the independence of judges and commissoners in their obligations under federd
and state congtitutions, federal and state statutes and court rules.

Rule 3-111.02. Judicid performance evauation criteria

Intent;

To specify the criteria upon which judges will be evauated and certified.

Applicability:

This rule shdl apply to the Judicd Council and to the judges and commissioners of the
courts of record and courts not of record.

Statement of the Rule:

Judges and commissioners shdl be evauated and certified upon the following criteria.

(1) Integrity - Factors consdered may include but are not limited to:

(A) avoidance of impropriety and appearance of impropriety;

(B) freedom from persond hias;

(C) ahility to decide issues based on the law and the facts without regard to the identity of the
parties or counsd, the popularity of the decision or concern for criticism;

(D) impartidity of actions, and

(E) compliance with the Code of Judicid Conduct.

(2) Knowledge and understanding of the law and procedures - Factors considered may
include but are not limited to:

(A) theissuance of legdly sound decisons;

(B) understanding of the substantive, procedurd, and evidentiary law of the state;

(C) atentiveness to the factua and lega issues before the court; and

(D) the proper application of judicia precedents and other appropriate sources of authority.

(3) Ahility to communicate - Factors consdered may include but are not limited to:

(A) darity of bench rulings and other ord communications;

(B) qudity of written opinions with specific focus on darity and logic, and the ability to
explain dearly the facts of a case and the legal precedents at issue; and

(C) sengttivity to impact of demeanor and other nonverba communications.

(4) Preparation, attentiveness, dignity and control over proceedings - Factors considered may
include but are not limited to:

(A) courtesy to dl parties and participants; and

(B) willingness to permit_every person legdly interested in a proceeding to be heard, unless
precluded by law.

(5) Sills as amanager - Factors consdered may include but are not limited to:

(A) devoting appropriate time to dl pending matters;

(B) discharging adminigrative regpongbilities diligently; and

(C) where responghility exists for a cdendar, knowledge of the number, age, and satus of
pending cases.

(6) Punctudity - Factors congdered may include but are not limited to:
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(A) the prompt disposition of pending matters,

(B) meeting commitments on time and according to rules of the court; and

(C) compliance with the case processing time standard established by the Council.

(7)_Service to the professon and the public - Factors considered may include but are not
limited to:

(A) atendance a and participation in judicid and continuing lega education programs,

(B) consgent with the Code of Judicid Conduct, paticipation in organizations devoted to
improving the justice sysem;

(C) condgent with the highest principles of the law, ensuring that the court is sarving the
public and the judice sysdem to the best of its adbility and in such a manner as to indill
confidence in the court system; ad

(D) savice within the organizations of the judicid branch of government and in leadership
postions within _the judicid branch of government, such as presding judge, Judicid Council,
Boards of Judges, and standing and ad hoc committees.

(8) Effectiveness in working with other judges, commissioners and court personnd - Factors
congdered may include but are not limited to:

(A) when pat of a multi-judge pand, exchanging ideas and opinions with other judges
during the decision-making process,

(B) critiquing the work of colleagues;

(C) fadilitating the adminigtrative respongbilities of other judges and commissoners, and

(D) effectively working with court staff.

Rule 3-111.03. Standards of judicia performance.

[ ntent:

To specify the dandards agang which judicid performance will be measured and the
methods for fairly, accurately and reliably measuring judicid performance.

Applicability:

This rule shdl apply to the Judicia Council and, except as otherwise provided, to the judges
and commissoners of the courts of record and not of record.

Subsection (2)(A) shdl apply to the judges and commissioners of the courts of record.

Subsection (2)(B) shdl apply to the judges of the district court who conduct jury trids.

For judges standing for retention eection in 2004 and beyond and for commissioners subject
to_regppointment in 2003 and beyond, Subsection (2)(C) shdl apply from the effective date of
the rule until the evauaion by the Council or for the judge's or commissone’s term of office
whichever is shorter. Judges standing for retention dection in 2002 and commissoners subject to
regppointment in 2002 shall meet the case under advisement standard as it existed prior to the
effective date of thisrule. (Former Rule 3-111(3)(C).)

Statement of the Rule

(D(A) A judge danding for retention dection or regopointment, or commissoner sanding
for regppointment, shal be evauated for compliance with the sandards set forth in thisrule.

(B) No evauation shal be based upon a criterion or dandard in effect for less than two years.
However, the methodology for measurement may change periodicaly. Evauation shdl be based
upon performance during the current term of office.

(2) Standards of performance.

(A) Survey of attorneys.
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(i) The Council shdl messure satisfactory performance by a sample survey of the atorneys
appearing before the judge or commissoner during the preceding two years or such shorter
peiod for which the judge or commissoner is being evauated. The Council shdl measure
satisfactory performance based on the reaults of the find survey conducted during a judge's or
commissone’s term of office, subject to the discretion of a judge serving an abbreviated initid
term not to participate in a second survey under Section (2)(A)(viii) of thisrule.

(i) Survey scoring. The survey shall be scored asfollows.

(@) Each quedion of the atorney survey will have sx possble responses. Excdlent, More
Than Adeguate, Adeguate, Less Than Adeguate, Inadequate, or No Personad Knowledge. A
favorable response is Excdllent, More Than Adeguate or Adequate.

(b) Each question shdll be scored by dividing the total number of favorable responses by the
totd number of al responses, excluding the “No Personal Knowledge’ responses. A satisfactory
score for agquestion is achieved when the ratio of favorable responsesis 70% or greater.

() A judg€e s or commissioner’s paformanceis satifactory if:

(1) at least 75% of the questions have a satisfactory score; and

(2) the favorable responses when divided by the total number of dl responses, excluding “No
Personal Knowledge” responses, is 70% or greatey.

(i) Surveyor. As used in this Code, the term “Surveyor” means the organization or
individual awarded a contract through procedures established by the state procurement code to
survey respondents regarding the performance of judges.

(iv) Survey respondents. The cdek for the judge or commissoner or the Administrative
Office of the Courts shdl identify as potentid respondents dl lawyers who have gpeared before
the judge or commissoner a a hearing or trid during the preceding two year period or such
shorter period for which the judge or commissioner is being evauated. The judge or
commissioner shal not review the list of potentia respondents.

(V) Exclusion from survey respondents.

(@) A lawyer who has been gppointed as a judge or commissioner shal not be a respondent in
the survey.

(b) By cetifying that one or _more of the following conditions applies, the judge or
commissioner may exclude an attorney from the ligt of respondents. The judge or commissioner

(1) hasreferred the lawyer to the Utah State Bar for discipling,

(2) has found the lawyer in contempt of court,

(3) has sanctioned the lawyer pursuant to rules of procedure,

(4) has held the lawyers law firm jointly responsgble under Utah Rule of Civil Procedure
11(c)(DH)(A),

(5) has presided in acivil or crimind proceeding to which the lawyer is a party, or

(6) has been the subject of an dffidavit of bias or prgudice under Utah Rule of Civil
Procedure 63 or Utah Rule of Crimina Procedure 29 filed by the attorney in which the atorney
aleges animus of the judge or commissoner toward the atorney.

(c) Other exclusions.

(1) A judge may request that the Judicid Council excdude from the survey an atorney who
does not qudify for exduson under (b) if the judge bdieves the atorney will not respond
objectivdy to the survey. The request must be submitted within 14 days after recelving the form
for excluding lawyers under (b).
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(2) In the requed, the judge shdl explain why the attorney will not respond objectively to the
survey. The judge shdl explan why the atorney’s behavior has not subjected the attorney to
sanction under the rules of procedure, contempt or referrd to the Bar.

(3) If the Management Committee determines that the atorney will not respond objectively
to the survey, the Management Committee shdl infform the Judicdd Council for ratification. If
the Judicdd Council ratifies the daermination, the Adminigrative Office of the Courts shdl
notify the Surveyor and the Surveyor shdl exclude the atorney from the judge's respondent
pool. The determination applies only to the pending attorney survey.

(vi) Number of survey respondents. For each judge or commissoner who is he subject of a
survey, the Surveyor shdl identify 180 respondents or dl attorneys appearing before the judge or
commissioner whichever isless,

(vii) Factors in sdecting respondents; response rate. In sdecting respondents from  potential
respondents, the Surveyor should favor attorneys with a greater number of appearances and
atorneys with more recent appearances, and the Surveyor should limit to 12 the number of
survey questionnaires to which an attorney is asked to respond. The Surveyor may baance hese
factors in _assgning respondents to particular judges or commissioners. The Surveyor should
pursue a response rate of 70% or more for each judge or commissoner. The gods of this
paragraph are advisory and failure to meet the gods shdl not invdidate the survey.

(viii) Adminigration of the survey. Judges with a sx-year term of office shdl be the subject
of a survey in the fifth year of the term. Judtices of the Supreme Court shdl be the subject of a
aurvey in the ninth year of the term. Newly appointed judges shdl be the subject of a survey
during their second year in office and, a their option, prior to their initid retention dection.
Court Commissoners shdl be the subject of a survey approximatdy one year prior to the
expiration of their term of appointment.

(B) Survey of jurors. The Council shdl measure satisfactory performance by a survey of the
jurors appearing before the judge during the preceding two years or such shorter period for
which the judge is being evauated.

() Survey responses. Each question will have four possible responses:. Yes, No, No Opinion,
and No Opportunity to Obsarve. A note card on which the juror can provide anonymous
comments to the judge shal be attached to the survey guestionnaire.

(i) Survey scoring. The survey shall be scored as follows:

(a) A favorable responseis Yes.

(b) Each quedtion shdl be scored by dividing the total humber of Yes responses by the totdl
number of Y es plus No responses.

(c) A satisfactory score for a quedion is achieved when the ratio of favorable responsss is
70% or greater.

(d) A judge's performance is satisfactory if:

(1) At least 75% of the questions on the survey have a satisfactory score; and

(2) The Yes responses to dl questions when divided by the totd number of Yes plus No
responses to dl questionsis 70% or greate.

(iii) Adminigration of the survey. All jurors rendering a verdict in a case and dl jurors,
induding dternate jurors, with a least three hours of trid time with the judge shdl have the
opportunity to respond to the survey questionnaire.

(@) For jurors rendering a verdict. While the jurors are waiting for court to convene dfter
declaring that they have reached a verdict, or as soon as possble after the jury has been
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discharged, the bailiff or dek in charge of the jury shdl provide the jurors with the evduation
gquestionnaires and comment note cards and two envelopes. One envelope will be preprinted with
the mailing address of the Surveyor; the other will be preprinted with the name of the judge. The
forms will ingruct the jurors to place the comment note cards in the envelope with the judgess
name, to place the survey questionnaires, completed and uncompleted, in the envelope with the
Surveyor's name, and to sed the envedopes. The baliff or cek shdl ddiver the seded
envel opes to the respective addressees.

(b) For jurors not rendering a verdict. If a juror or dternate juror is discharged prior to
rendering a verdict but after a least three hours of trid time with the judge, the bailiff or derk in
charge of the jury shdl adminiger the questionnaire to the discharged juror in the same manner
asin paragraph (a) above.

(C) Case under advisement standard. A case is consdered to be under advisement when the
entire case or_any issue in the case has been submitted to the judge or commissoner for find
determination. The Council shdl measure satidfactory performance by the sdf dedlaration of the
judge or commissioner or by reviewing the records of the court.

(N A justice of the Supreme Court demondrates satisfactory performance by circulating not
more than an average of three principd opinions per cdendar year more than Sx_months after
submission with no more than haf of the maximum exceptiona casesin any one cdendar year.

(i) A judge of the Court of Appeds demongtrates satisfactory performance by:

(@) circulating not more than an average of three principal opinions per caendar year more
than sx _months after submisson with no more than hdf of the maximum exceptiond cases in
any one cadendar year; and

(b) achieving a find average time to circulation of a principd opinion of not more than 120
days after submission.

(iii) A trid court judge or commissoner demondrates satisfactory performance by holding:

(&) not more than an average of three cases per cdendar year under advisement more than
two _months after submisson with no more than hdf of the maximum exceptiond cases in any
one cdendar year; and

(b) no case under advisement more than six months after submisson.

(D) Compliance with education standards.  Satisfactory performance is established if the
judge meets the minimum education requirements established by this Code subject to the
avalablity of in-state education prograns. The Council shal measure satisfactory performance
by the sdf declaration of the judge or commissioner or by reviewing the records of the dae
court administrator.

(E) Subgantia compliance with Code of Judicid Conduct . Satisfactory performance is
edablished if the response of the judge or commissoner demonsrates substantid compliance
with the Code of Judicid Conduct, if the Council finds the responsive informaion to be
complete and correct and if the Coundl’s review of formd and informa sanctions lead the
Council to conclude the judge isin subgtantid compliance with the Code of Judicid Conduct.

(F) Physca and menta competence. Satisfactory performance is established if the response
of the judge or commissoner demondrates physcd and menta competence to serve in office
and if the Council finds the responsve information to be complete and correct. The Council may
request a statement by an examining physician.

Rule 3-111.04. Evauation and certification of judges and commissioners.
| ntent:
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To edablish the procedures by which the Council will evduae and catify judges for
retention eection or reappointment.
To establish the procedures by which the Council will evauate and certify commissone's for

reappointment.

Applicability:

This rule shdl apply to the Judicid Council and to the judges and commissoners of the
courts of record and courts not of record.

Statement of the Rule:

(A) At its meeting in December of odd-numbered years, the Council shdl begin the process
of determining whether the judges subject to dection a the next genard dection meet the
sandards of performance provided for in this rule. The Adminigtrative Office of the Courts shdl
as=mble dl evduation information, induding:

(1) attorney and juror survey SCcores,

(i) judicid education records;

(i) Af declaration forms,

(iv) records of forma and informa sanctions by the Supreme Court; and

(V) any information requested by the Coundil.

(B)(1) Prior to the meeting the Adminigtrative Office of the Courts shdl ddiver the records to
the Council and to the judges being evaluated.

(i) In a s=don dosed in compliance with Rule 2-103, the Council shal consder the
evauaion information and make a prdiminay finding of whether a judge met the performance
standards established by Rule 3-111.03.

(iii) If the Council finds the judge met the peformance standards, it is presumed the Council
will certify the judge be retained in the generd dection. If the Council finds the judge did not
meegt the performance standards, it is presumed the Council will not certify the judge be retained
in the generd dection.  The Council may cetify the judge for retention dection or withhold
decision until after meeting with the judge.

(iv) A presumption againg certification may be overcome by a showing of good cause to the
contrary. A presumption in favor of certification may be overcome by:

(a) rdidble information showing nor compliance with a performance sandard; or

(b) formd or informd sanctions by the Supreme Court of sufficient gravity or number or
both to demondrate lack of subgtantia compliance with the Code of Judicid Conduct.

(C) At the request of the Council the judge shdl meet with the Council in January. At the
request of the Council the presiding judge and other reviewing judge shdl report to the Council
any medtings held with the subject judge, the steps toward sdf improvement identified as a result
of those meetings, and the efforts to complete those geps. Not later than 5 days dfter the
December medting, the Adminigrative Office of the Courts shdl ddiver to the judge being
evduated notice of the Council’s action and any records not dready ddivered to the judge. If the
judge is to megt with the Council, the notice shdl contain an adeguate description of the reasons
the Council has withhdd its decison and the date by which the judge is to ddiver written
maerids. The Adminigraive Office of the Courts shdl ddiver copies of dl materids to the
Council and to the judge prior to the January meeting.

(D)(i) At its January medting in a sesson dosed in accordance with Rule 2103, the Council
shdl provide to the judge adequate time to present evidence and arguments in favor of
cetification. Any member of the Council may present evidence and arguments of which the
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judge has had notice opposed to cetification. The burden is on the person arquing againg the
presumed cetification. The Council may determine the order of presentation. The Council may
continue the dosed meeting with the judge to the February Council megting.

(i) At its January or February medting in open sesson, the Council shdl approve its find
findings and certification regarding dl judges ganding for retention eection a the next generd
eection.

(E) The Council shdl approve the statements and descriptions required by 820A-7-702 for
the voter information pamphlet. The judge may review and edit the biographicd summary. The
Adminigrative Office of the Courts shdl promptly deiver the approved datement regarding a
judge to the judge and shdl ddiver the approved statement regarding dl judges to the Lt.
Governor no later than August 1. Upon ddivery to the Lt. Governor, the Adminigtrative Office
of the Courts shall publish the statement regarding al judges on the Interndt.

(F) For municipd justice court judges, the Council shdl use the same evduation process as
for judges of the courts of record, but the process shdl begin in December of even numbered
yvears, approximaey 14 months prior to the expiration of the municipa judges terms of office
The Adminigraive Office of the Courts shdl ddiver a satement smilar in content_and purpose
to the one described in 820A-7-702 to the respective judges and to the Mayor of the judges
jurisdictions no later than August 1 prior to the expiration of the municipa judges terms of
office. The Adminigrative Office of the Courts shdl publish the satements on the Internet.

(G) For commissoners, the Council shdl use the same evaduation process as for judges, but
the Council may remove the commissoner upon the same grounds and statement of reasons for
which it could certify a judge not be retaned. The timing of meedings shdl be such as to
conclude dl deps at least 60 days prior to expiration of the commissioner’s term of office. The
Adminigrative Office of the Courts shdl notify the commissoner of the dates of dl events and
medtings. The Adminigrative Office of the Courts shdl promptly notify the presding judge of
the Council’ s finding, certification and satement of reasons.

Rule 3-111.05. Evduation and certification of senior judges.

[ntent:

To edtablish a performance eva uation program for active senior judges.

Applicability:

Thisrule shal apply to the Judicid Council and to active senior judges of courts of record.

Statement of the Rule:

(1) Criteria_of peformance. Active senior judges shdl be evauated and certified using the
peformance criteriain Rule 3-111.02.

(2) Evduadion information. The evduation and certification shal be based upon performance
during the senior judge's current term of office. The following information shal be used:

(A) Survey of attorneys.

() The Council shdl measure performance by a survey of the atorneys appearing before the
senior_judge. The survey shdl provide the opportunity for the respondent to comment to the
Council aswell asto the senior judge.

(ii) The survey shdl be administered by the Surveyor.

(i) The Adminigrative Office of the Courts shdl identify as potentid respondents dl
lawyers who have appeared before the senior judge at a hearing or tria during the senior judge's
current term. The senior_judge shdl not review the lig of potentid respondents. The Surveyor
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shdl identify 180 respondents or dl the atorneys appearing before the senior judge whichever is
less.

(iv) The Surveyor shdl report to the Council the number and percentage of respondents for
each of the possible responses on each question.

(B) Survey of presding judges and court gtaff. The Council shdl measure performance by a
survey of dl presding judges and trid court executives of digtricts in which the judge has been
assgned. The Adminigrative Office of the Courts shdl didribute survey forms with ingructions
to return completed surveys to the Surveyor.

(C) The Surveyor shdl provide the Council with a report of dl survey responses for the
senior judge' s current term.

(3) Standards of performance.

(A) Surveys. The Judicid Council shdl determine whether the senior judge's scores reported
on the surveys are satisfactory.

(B) Cases under advisement. The Council shal measure satisfactory performance by the sdf-
declaration of the senior judge or by review of the records of the court. The senior judge shdl
demongrate satisfactory performance by complying with the cases under advisement standard in
Rule 3-111.03 for the court in which the judge has been assigned.

(C) Compliance with education sandards. Satisfactory performance is established if the
senior_judge meets the minimum_education requirements established by this Code subject to the
avalablity of instate education programs. The Council shal messure satisfactory performance
during the current term by the sdf declaration of the senior judge or by review of records of the
state court administrator.

(D) Subgtantiad compliance with Code of Judicid Conduct. Satisfactory performance is
edablished if the response of the senior judge demondraes substantiad compliance with the
Code of Judicid Conduct and if the Council finds the responsve information to be complete and
correct.

(E) Physcd and menta competence. Satisfactory performance is established if the response
of the senior judge demondrates physicd and mentd competence to serve in office and if the
Council finds the responsive information to be complete and correct. The Council may request a
satement by an examining physician.

(4) Judicid Council action. Upon application for appointment under Rule 11-201, the
Adminigrative Office of the Courts shdl provide to the Judicid Councl the information
submitted by the senior judge as well as survey scores and any other rdevant information to the
Council. The information provided to the Council shdl be provided to the senior judge prior to
condderation by the Council. After conddering dl information, the Council may certify to the
Supreme Court that the applicant meets the qudifications for being an active senior judge.

Rule 3-111.06. Adminigration of the judicid peformance evduaion and catification
program.

| ntent:

To provide for the adminigtration of the performance evduation program for evduation and
certificaion.

Applicability:

This rule shdl apply to the Judicid Councl and to the Standing Committee on Judicid
Performance Evduation.

Statement of the Rule:
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(1) The peformance evaduation program shdl use professondly recognized methods of data
collection which may include surveys, ondte vidts, casdoad management data and persond
interviews. Information shadl be obtained from multiple sources to provide baanced information.
Information from individuds shdl be bassd on pesond knowledge of the judges or
commissioner’ s performance.

(2) The Standing Committee on Judicid Performance Evauation shdl:

(A) propose to the Council a schedule of recommended activities and procedures by which to
adminigter the evauation and certification program;

(B) with the Council’s approvd, provide a schedule of activities and procedures to dl judges
and commissoners;

(C) report to the Council recommendations for improving the evaduation and certification
program; and

(D) propose to the Council any surveys and amendments. Subjects inquired into by a survey
shdl be drawn from but need not include dll of the criteria established by Rule 3-111.02.

(3) For each judge and commissoner sanding for retention eection or regppointment, the
Surveyor shdl provide to the Council the number and percentage of respondents for each of the
possble responsss on  each survey  quedion.  Without identifying  individud  judges  or
commissoners, the Surveyor shdl provide the Council with the survey results for each court
level and geographic region.

(4)(A) Except as provided in this Code, judicia performance records relied upon by the
Coundil in making its findings and certifications are dassfied as public records upon approva of
the find findings and cetifications. Prior to the Council’s prdiminary findings and cetifications,
aurvey results shal be marked with a code number in order to withhold from the Council the
identity of the judge or commissoner. Upon being cdassfied as a public record, the records shdl
identify the judge to whom they pertain.

(B) The survey reaults for each court levd and geogrephic region, without identifying
individud judges or commissioners, are classfied as public records.

(C) Respondents to surveys shal be anonymous.

(5) Geographic regions are;

(A) Region 1: Judicid Didricts 5, 6, 7, and 8;

(B) Region 2: Judicid Didricts 1 and 2;

(C) Region 3: Judicid Didrrict 3;

(D) Region 4: Judicid Didrict 4; and

(E) Region 5: The Supreme Court and the Court of Appedls.

Rule 3-201. Court commissoners.

Intent:

To define the role of court commissioner.

To establish aterm of office for court commissoners.

To edadlish uniform adminidrative policies governing the qudifications, gppointment,
supervison, discipline and remova of court commissioners.

To edablish uniform adminigrative policies governing the sdaries, benefits and privileges of
the office of court commissioner.

Applicability:

Thisrule shdl gpply to dl trid courts of record.

Statement of the Rule:
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(1) Definition. Court commissioners are quasi-judiciad officers etablished by * 78-3-31.

(2) Qudifications.

(A) Court commissoners must be a least 25 years of age, United States citizens, Utah
resdents for three years preceding appointment and resdents of Utah while serving as
commissioners. A court commissioner shal resdein ajudicid digtrict the commissoner serves.

(B) Court commissoners must be admitted to practice law in Utah and exhibit good
character. Court commissioners must possess ability and experience in the aress of law in which
the court commissioner serves.

(C) Court commissioners shall serve full time and shal comply with * 78-7-2.

(3) Appointment - Oath of office.

(A) Sdection of court commissoners shdl be based soldly upon condderation of fitness for
office.

(B) When a vacancy occurs or is about to occur in the office of a court commissoner, the
Council shdl determine whether to fill the vacancy. The Council may determine that the court
commissioner will serve more than one judicid digtrict.

(C) A committee for the purpose of nominaing candidaies for the podtion of court
commissioner shal consst of one judge from each court that the commissoner will serve, three
lavyers, and two members of the public. Committee members shdl be agppointed by the
presiding judge of the didrict court of each judicid didrict. The committee members shdl serve
three year terms, staggered so that not more than one term of a member of the bench, bar, or
public expires during the same cdendar year. The presding judge shdl designate a char of the
committee. All members of the committee shal reside in the judicid didrict. All members of the
committee shdl be voting members. A quorum of one-hdf the committee members is necessary
for the committee to act. The committee shal act by the concurrence of a mgority of the
members voting. When voting upon the qudifications of a candidate, the committee shal follow
the voting procedures of the judicid nominating commissons.

(D) If the commissoner will serve more than one judicid didrict, the presiding judges of the
digricts involved shal sdect representatives from each didrict's nominating committee to form a
joint nominating committee with a Sze and compodgtion equivdent to that of a didrict
committee.

(E) No member of the committee may vote upon the qudifications of any candidate who is
the spouse of that committee member or is related to that committee member within the third
degree of rdationship. No member of the committee may vote upon the qudifications of a
candidate who is associated with that committee member in the practice of law. The committee
member shdl declare to the committee any other potentia conflict of interest between that
member and any candidate as soon as the member becomes aware of the potentid conflict of
interest. The committee shdl determine whether the potentia conflict of interest will preclude
the member from voting upon the qudifications of any candidate. The committee shdl record dl
declarations of potentia conflicts of interest and the decision of the committee upon the issue.

(F) The adminigrative office of the courts shdl advertise for qudified applicants and shal
remove from condderation those applicants who do not meet minimum qudifications of age,
dtizenship, resdency, and admisson to the practice of law. The adminidrative office of the
courts shal develop uniform guidelines for the gpplication process for court commissoners.

(G) The nominating committee shdl review the applications of qudified applicants and may
invedtigate the qudifications of gpplicants to its satifaction. The committee shdl interview
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selected gpplicants and select the three best qudified candidates. The committee may indicate its
order of preference. The chair of the committee shal present the names, applications, and the
results of background investigetions of the nominees to the judges of the courts the court
commissioner will serve.

(H) The judges of the courts the court commissoner will serve shdl sdect one of the
nominees by a concurrence of a mgority of judges voting. The concurrence of each court
independent of the othersis necessary for sdection.

() The presding judge of the didrict court of the didrict the court commissoner will
primarily serve shdl present the name of the sdected candidate to the Council. The sdlection
shdl be find upon the concurrence of two-thirds of the members of the Council. The Council
shdl vote upon the sdection within 45 days of the sdection or the concurrence of the Council
shdl be deemed granted.

(9 If the Council does not concur in the sdection, the judges of the district may sdlect
another of the nominees or a new nominating process will be commenced.

(K) The appointment shdl be effective upon the court commissioner taking and subscribing
to the oath of office required by the Utah Condtitution and teking any other steps necessary to
quaify for office The court commissoner shdl qudify for office within 45 days dfter the
concurrence by the Council.

(4) Term of office. The court commissoner shdl be gppointed for a term of four years. At
the concluson of each term of office, the court commissoner shal be retained for a subsequent
teem of four years unless the judges of the courts the commissoner serves remove the
commissioner in accordance with paragraph (6)(B). The initid term of office of court
commissioners holding office on June 30, 1992 shal commence July 1, 1992.

(5 Peformance evduation. The presding judge or judges of the didrict shal develop a
performance plan for the court commissoner and shdl prepare an evduation of the
commissoner’'s peformance on an anua bass. A copy of the peformance plan and any
subsequent  evauation shdl be mantained in the officid personnd file in the adminidrative
office. Court commissoners shdl comply with the program for judicid performance evduation
pursdantto Rules 3-110 and-3-111,

(6) Remova and sanctions.

(A) If the commissone’'s peformance is not satisfactory, the presiding judge, with the
concurrence of the judges of that jurisdiction, may discipline the commissoner or remove the
commissioner from office. If the commissioner disagrees with the presding judges decison, the
commissoner may request a review of the decison by the Management Committee of the
Coundil.

(B) The court commissioner may be removed by the Council:

(i) aspart of areduction in force;

(i) for falure to meet the evauation and cetification requirements—efRules3-110-and-3-
411 or

(iii) as the result of a formd complaint filed under CJA Rule 3201.02 upon the concurrence
of two-thirds of the Council.

(C) The court commissoner may be removed without cause by the judges of the courts the
commissioner serves a the concluson of a term of office. Remova under this paragraph shdl be
by the concurrence of a mgority of dl judges of the courts the commissioner serves. A decison
to remove a commissoner under this paragraph shdl be communicated to the commissoner
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within a reasonable time dfter the decison is made, and not less than 30 days prior to
termination.

(D) The court commissoner may be sanctioned by the Council as the result of a formd
complaint or by the presding judge or judges of the courts the commissoner serves. Sanctions
may include but ae not limited to private or public censure, redrictions in case assgnments,
mandatory remedia education, suspension for a period not to exceed 60 days, and reduction in
day.

(7) Sdaries and benefits.

(A) The Council shdl annudly esablish the sday of court commissones In determining
the salary of the court commissoners, the Council shal consder the effect of any sdary increase
for judges authorized by the Legidature and other rdevant factors. Except as provided in
paragraph (6), the sdary of a commissoner shdl not be reduced during the commissioner's
tenure,

(B) Court commissioners shal receive annud leave of 20 days per cdendar year and the
same sck leave benefits as judges of the courts of record. Annual leave not used at the end of the
caendar year shdl not accrue to the following year. A commissioner hired part way through the
year shdl receive annud leave on a pro rated bass. Court commissioners shdl receive the same
retirement benefits as non-judicid officers employed in the judicial branch.

(8) Support services.

(A) Court commissoners shdl be provided with support personnel, equipment, and supplies
necessary to carry out the duties of the office as determined by the presiding judge.

(B) Court commissioners are respongble for requesting necessary support services from the
presiding judge.

Rule 3-407. Accounting.

[ntent:

To egablish uniform procedures for the processing, tracking, and reporting of accounts
receivable and trust accounts.

Applicability:

Thisrule gppliesto the judiciary.

Statement of the Rule:

(1) Manual of procedures.

(A) The adminigrative office shal devdop a manud of procedures to govern accounts
receivable, accounts payable, trust accounts, the audit thereof, and the audit of adminidretive
procedures generdly. The procedures shdl be in conformity with generaly accepted principles
of budgeting and accounting and shdl, & a minimum, conform to the requirements of this Code
and date law. Unless otherwise directed by the Judicid Council, the manud of procedures and
amendments to it shal be approved by the mgority vote of the State court adminigrator, the
court administrators for each court of record, and the director of finance.

(B) There is established an accounting manua review committee responsible for making and
reviewing proposas for repeding accounting policies and procedures and proposds for
promulgating new and amended accounting policies and procedures. The committee shal consst
of thefollowing:

(i) the director of finance or desgnee, who shdl serve as char and shdl vote only in the
event of atie;

(i) four support services coordinators,
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(i) two accountants or clerks with accounting respongbilities from each of the trid courts of
record,

(iv) atrid court executive;

(v) aclerk with accounting responsbilities from an appellate court;

(vi) one court services field specidig;

(vii) the audit manager or designee, who shal not vote; and

(viii) the director of the gtate division of finance or designee, who shal not vote.

(©) Unless desgnated by office, members of the committee shdl be appointed in a manner
consgent with CJA Rule 1-205. The department of finance shall provide necessary support to
the committee.

(D) New and amended policies and procedures recommended by the committee shal be
reviewed by the court executives prior to being submitted to the Judicid Council or to the vote of
the adminigrators and the director of finance. The Court Executives may endorse or amend the
draft policies and procedures or return the draft policies and procedures to the committee for
further congderation.

(2) Revenue accounts.

(A) Deposts, tranders, withdrawas. All courts shdl deposit with a depodtory determined
qudified by the adminigrative office or make depodgts directly with the Utah State Treasurer or
the treasurer of the appropriate locd government entity. The Supreme Court, Court of Appeds,
Stae Law Libray, adminigrative office, district court primary locaions and juvenile courts shdl
deposit daily, whenever practicable, but not less than once every three days. The depost shal
consst of dl court collections of state money. Didrict court contract Stes and justice courts
having funds due to the state or any political subdivison of the state shdl, on or before the 10th
day of each month, depost al funds receipted by them in the preceding month in a qudified
depogitory with the gppropriate public treasurer. The courts shdl make no withdrawvas from
depository accounts.

(B) Periodic revenue report. Under the supervision of the court executive, the clerk of the
court shal prepare and submit a revenue report that identifies the amount and source of the funds
received during the reporting period and the state or local government entity entitled to the funds.
Juvenile courts and primary locations of the didtrict courts shal submit the report weekly to the
adminidrative office. Didrict court contract dtes shdl submit the report a least monthly,
together with a check for the state portion of revenue, to the adminigrative office. Justice courts
shdl submit the report monthly, together with a check for the state revenue collected, to the Utah
State Treasurer.

(©) Monthly reconciliation of bank statement. The adminidrative office shdl reconcile the
revenue account upon receipt of the weekly revenue report from the courts and the monthly bank
Satements.

(3) Trust accounts.

(A) Ddfinition. Trust accounts are accounts established by the courts for the benefit of third
parties. Examples of funds which are hdd in trust accounts include restitution, child support, and
bail amounts.

(B) Accounts required; duties of a fiduciary. Didrict court primary locations and juvenile
courts shdl maintain a trust account in which to deposit monies held in trust for the benefit of the
trustor or some other beneficiary. Under supervison of the court executive, the clerk of the court
ghal be the custodian of the account and shal have the duties of a trustee as established by law.
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All other courts of record and not of record may maintain a trust account in accordance with the
provisons of thisrule.

(C) Monthly reconciliation of bank statement. Each court shdl reconcile its ledgers upon
receipt of the monthly bank statement and submit the reconciliation to the adminigtrative office.

(D) Accounting to trustor. The courts shal establish a method of accounting that will trace
the debits and credits attributable to each trustor.

(E) Bal forfeitures, other withdrawas. Transfers from trust accounts to a revenue account
may be made upon an order of forfeiture of bail or other order of the court. Other withdrawas
from trust accounts shall be made upon the order of the court after afinding of entitlement.

(F) Interest bearing.

@ All trugt accounts shdl be mterest bearing._ The dlspostlon of mterest shdl be qoverned

Rule 4-301. . Y

(4) Compllance The ajml nlstratlve offlce and the courts shdl comply with sate law and the
manua of procedures adopted by the adminigtrative office.

The amendments to Rule 3-501(5) were approved by the Judicial Council effective February
26, 2001 pursuant to Rule 2205. The balance of the amendments are effective November 1,
2001.

Rule 3-501. Insurance benefits upon retirement.

| ntent:

To edablish unifoom policies regading Sck leave for judices judges, and court
commissioners and converson of sck leave to pad up medicd, denta and life insurance a the
time of retirement.

Applicability:

Thisrule shdl apply to dl justices, judges, and court commissioners of courts of record.

Statement of the Rule:

(1) Earned benefits.

(A) For each year of full-time employment that a judtice, judge, or court commissioner uses
less than four days of sck leave in a cdendar year, the judge, justice, or court commissioner will
be digible for and accumulate eight months of pad up medicd insurance, dental insurance
prescription drug insurance and life insurance benefits a the time of retirement. Upon retirement,
the submisson of an annud application and a showing that the judge, judtice, or court
commissoner is not otherwise covered by a comparable medicd insurance policy, the judge,
judtice, or court commissoner shal be digible for and recelve the insurance benefits which have
accrued.

(_) Maternlty leave is consdered sck Ieave for daermlnlng berefits under this rule
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2 (C) Medicd and dentd insurance coverage provided will be the same as that carried by
the Justlce, Judge or court commlssoner a retlrement e, famlly two paty sngle—untn—the

4 (2) Automatic benefits. Notwithstanding the provisons of paragraph (1), a judtice, judge,
or court commissoner who retires and who is digible for retirement benefits a the time of
retirement shdl receive a maximum of five years hedth— medica insurance, denta insurance,
prescription drug insurance and life insurance which—shall—terminate—dpon—thejusiices—judges;

or-court-commissioner's85th-birthday.
{5) (3) Duration of benefits.

(A) The duraion of benefits shdl be cdculated from the effective date of the judice's,
judge's, or court commissoner’s retirement. Earned benefits shal not exceed seven years.
Automatic benefits shdl not exceed five years. Earned benefits and autometic benefits provided
pursdant—to-this—rule shall not exceed seven years from-the-effective date-of the justices—judges:
or-court-commissonersretirement.

(B) Eaned benefits and automatic benefits shdl terminate when the judtice, judge, or
commissoner is digible for Medicare, except that prescription drug insurance and supplementa
Medicare insurance shdl continue for the baance of the term of earned or automatic benefits.

(C) If the spouse of the justice, judge, or court commissioner qudifies for medica insurance,
precription _drug _insurance or _dental insurance under subsection (1)(C), such insurance shdl
continue for the period of earned or automatic benefits or until the spouse becomes digible for
Medicare, whichever is ealier, except that prescription drug insurance and  supplementd
Medicare insurance for the spouse shdl continue for the badance of the term of earned or
automatic benefits.

(D) Benefits for dependents of the judtice, judge, or court commissoner terminate when the
justice, judge, or court commissioner reaches age 65.

6) (4) As authorized by Utah Code Ann. Section 78-3-24(9), the Court Adminigtrator will
develop methods for recording sick leave use by judtices, judges, and court commissioners and
for recording sick leave conversion to paid up medica, dentd and life insurance benefits.

(5) Active Senior Judge incentive benefit.

(A) The judiciary will pay 50% of the cost of medicd and dentd insurance premiums for a
qudifying senior judge ad spouse until the qudifying senior judge is age 65. The judiday will
pay 50% of the cost of supplementa Medicare insurance and prescription drugs for a qudifying
senior judge and spouse if the senior judgeis age 65 or older.

(B) To qudify for the incentive benefit the senior judge mudt:

() qualify as an active senior judge pursuant to Rule 11-201;

(i) have exhausted the other benefits provided for by thisrule;
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(iii) submit to the State court administrator or designee on or before July 1 of each year a
letter expressing an intent to participate in the incentive benefit program,;

(iv) perform case work, subject to being called, for at least 6 days per fiscd year; and

(v) show good cause to the Judicid Council why he or she should not be disgudified for the
incentive benefit upon declining three times within any fisca year to accept case work.

(C) The Sate Reirement Office shdl deduct from the active senior judges retirement
benefit the portion of the cost payable by the active senior judge.

A (6) Thispalicy will be implemented subject to availability of funds.

Rule 4-202.02. Records classification.

| ntent:

To classify records created or maintained by the judicid branch.

Applicability:

This rule gpplies to al courts of record and not of record and to the Adminigtrative Office of
the Courts.

Statement of the Rule:

(1) Public adminidrative records. The following adminidrative records are public, except to
the extent they are clasdfied otherwise or contain information classified otherwise by this or
other Council rule, or by conflicting state or federd statute, regulation or rule:

(A) court rules, rules of judicid adminigtration, and adminidrative orders;

(B) the following publications from the adminidrative office annua reports, fing/ball
schedule, records retention schedules, benchbooks, justice court manuds, <aff manuals,
ingructions to daff, saements of policy, personnd policies and procedures, specid reports,
judicdad nominating commission procedures, and fina reports of specia task forces, committees
or commissions dafter the same have been released by the Council or the court that requested the
study;

(C) names, gender, gross compensation (reported as gross sdary and benefits), job titles, job
descriptions, business addresses, business telephone numbers, number of hours worked per pay
period, daes of employment, and relevant education, previous employment, and Smilar job
qudifications of former and present employees and officers;

(D) find opinions, including concurring and dissenting opinions, and orders that are made in
adminigrative or adjudicative proceedings, except that if the proceedings were properly closed to
the public, the opinion and order may be withheld to the extent that they contain information that
is private, controlled, or protected;

(B) find interpretations of datutes or rules, unless they are prepared in anticipation of
litigation and are not subject to discovery, are atorney work product, or contain privileged
communications between the judicid branch and an attorney;

(F) information contained in or compiled from a transcript, minutes, or report of the open
portions of a meeting of a governmenta entity as provided by Utah Code Title 52, Chapter 4,
including the record of al votes,

(G) data on individuas that would otherwise be private if the individua who is the subject of
the record has given written permission to make the records available to the public;

(H) documentation of the compensation thet is paid to a contractor or private provider;

() summary data;

(J) records documenting a contractor's or private provider's compliance with the terms of a
contract;
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(K) records documenting the services provided by a contractor or a private provider to he
extent the records would be public if prepared by the judicia branch;

(L) contracts entered into by the judicia branch;

(M) any account, voucher, or contract that deals with the receipt or expenditure of funds;

(N) correspondence by and with the judicid branch in which the judicid branch determines
or states an opinion upon the rights of the state, a politica subdivision, the public, or any person;

(O) empiricd data contained in drefts if the empirica data is not reasonably available to the
requester esewhere in dmilar form and if the judicid branch is given a reasonable opportunity to
correct any errors or make nonsubstantive changes before release;

(P) drafts that are circulated to anyone other than a governmenta entity, a politicd
subdivison, a federd agency if the judicid branch and the federd agency are jointly responsible
for implementation of a program or project that has been legidatively approved, a government-
managed corporation, or a contractor or private provider;

(Q) drafts that have never been findized but were relied upon in carrying out action or
palicy;

(R) origind data in a computer program if the judicid branch chooses not to disclose the
program;

(S arest warants after issuance, except that, for good cause, a court may order restricted
access to arrest warrants prior to service,

(T) search warrants after execution and filing of the return, except that a court, for good
cause, may order restricted access to search warrants prior to trid;

(U) records that would disclose information relating to forma charges or disciplinary actions
agang a past or present judicid branch employee if the disciplinary action has been completed
and dl time periods for adminisrative gpped have expired, and if the forma charges were
sugtained;

(V) find audit reports;

(W) a natice of violation, a notice of agency action under § 63-46b-3, or smilar records used
to initiate proceedings for discipline or sanctions agangt persons regulated by the judicid
branch, but not including records thet initiate employee discipline.

(2) Public judicid records. The following judicid records are public, except to the extent
they are classfied otherwise or contain information classfied otherwise by this or other Council
rule, or by conflicting sate or federd statute, regulation or rule:

(A) casdiles,

(B) a copy of the officid court record or officid minutes of an open court hearing and any
transcript of them; and

(©) exhibits which have been offered, identified, marked and admitted in any proceeding in
accordance with Rule 4-206.

(D) Notwithganding Rule 4-202.02(9) and Rule 4-202.03(9), if a petition, indictment, or
information is filed charging a person 14 years of age or older with a fdony or an offense that
would be a fdony if committed by an adult, the petition, indictment or information, the
adjudication order, the digpostion order, and the ddinquency history summary of the juvenile
are public records in accordance with 8§ 78-3a-206. The ddinquency higory summay shdl
contain:

(i) the name of the juvenile;
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(i) a liding in chronologicd order of the infractions, misdemeanors, and felonies for which
the juvenile was adjudged to be within the jurisdiction of the juvenile court; and

(i) the disposition of the court in each of those offenses.

(3) Private adminidtreative records. The following adminigtrative records are privae:

(A) records concerning an individud's digibility for unemployment insurance benefits socid
sarvices, wdfare bendfits, or the determination of benefit levds;

(B) records containing data on individuds describing medicd history, diagnosis, condition,
treatment, evauation, or Smilar medical data;

(C) the personnel file of acurrent or former employee or gpplicant for employment;

(D) records associated with the informa reprimand of an individud,;

(E) records describing an individud's finances,

(F) other records containing data on individuds the disclosure of which conditutes an
unwarranted invasion of persond privacy;

(G) records provided by the United States or by a government entity outside the dtate that are
given with the requirement that the records be managed as private records, if the providing entity
gatesin writing that the record would not be subject to public disclosure if retained by it.

(4) Private judicid records. The following judicid records are private:

(A) seded divorce records;

(B) driver'slicense higories,

(©) records involving the commitment of a person under Utah Code, Title 62A, Chapter 12:;
ad

(D)(i) records containing the name, address or telephone number of a juror or prospective
juror or other information from which ajuror or prospective juror could be identified or located.

(i) The judge may order the jurors records released to the parties or counsdl upon the trid of
the case, provided the judge orders the parties and counsdl not to copy the records or permit the
records to be viewed or copied by any other person.

(iii) After the judge has discharged the jurors, the names of the jurors who tried the case shdl
be a public record, unless a juror requests that his or her name be a private record and the judge
finds tha the interets favoring privacy outweigh the interests favoring public access. In the
interests of judice the judge may delay release of the names for up to 5 busness days after
discharging the jurors.

(iv) The judge may sed the records of the jurorS names upon its own or a party’s motion if
the judge:

(a) provides advance written notice to any media representative who requests such notice in
that case, to the parties, and to thejurors;

(b) halds a hearing, which must be open to the greatest extent possible;

(c) permits any respongble person to paticipate in the hearing to the extent consstent with
orderly court procedures;

(d) determines there are compdling countervailing interests that support seding the records;

(e) determines there are no reasonable dternatives to seding the records sufficient to protect
the countervalling interests;, and

(f) supports the order to sed the records with written findings and conclusions.

(5) Controlled administrative records. The following administrative records are controlled:

(A) records which contain medicd, psychiatric, or psychologica data about an individud,;
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(B) any record which the judicid branch reasonably believes would be detrimentad to the
subject's mentd hedlth or to the safety of an individud if released;

(C) any record which the judicid branch reasonably believes would conditute a violation of
norma professiona practice or medica ethicsif released.

(6) Controlled judicid records. The following judicia records are controlled:

(A) records which contain medica, psychiatric, or psychologica data about an individud;

(B) custodia evauations or home studies;

(C) presentence reports;

(D) the officid court record or officid minutes of court sessons closed to the public and any
transcript of them:

(i) permanently if the hearing is not traditionaly open to the public and public access does
not play a dgnificant pogtive role in the process; or

(i) if the hearing is traditionaly open to the public, until the judge determines it is possble to
release the record to the public without prejudice to the interests that judtified the closure of the
heexing;

(E) any record which the judicid branch reasonably believes would be detrimentd to the
subject's mentad hedth or to the safety of an individua if released;

(P any record which the judicid branch reasonably believes would conditute a violation of
norma professiona practice or medical ethicsif released.

(7) Protected adminigtrative records. The following administrative records are protected:

(A) trade secrets as defined in Utah Code § 13-24-2 if the person submitting the trade secret
has provided the judicid branch with the information specified in Utah Code § 63-2-308;

(B) commercid information or nonindividud financid information obtained from a person if
disclosure of the information could reasonably be expected to result in unfair competitive injury
to the person submitting the information or would imparr the ability of the governmental entity to
obtain necessary information in the future, the person submitting the information has a grester
interest in prohibiting access than the public in obtaining access, and the person submitting the
information has provided the judicid branch with the information specified in Utah Code § 63-2-
308;

(C) test quedions and answers to be used in future license, certification, regidration,
employment, or academic examinations,

(D) records the disclosure of which would impair governmenta procurement proceedings or
give an unfar advantage to any person proposing to enter into a contract or agreement with the
judicid branch, except that this subparagraph does not redtrict the right of a person to see bids
submitted to or by the judicia branch after bidding has closed;

(E) records that would identify redl property or the gppraisal or estimated vaue of red or
persond property, including intelectua property, under consderation for public acquistion
before any rights to the property are acquired unless public interest in obtaining access to the
information outweighs the judicid branch's need to acquire the property on the best terms
possible; the information has aready been disclosed to persons rot employed by or under a duty
of confidentidity to the entity; in the case of records tha would identify property, potentia
sdlers of the described property have dready learned of the judicid branch's plans to acquire the
property; or, in the case of records that would identify the appraisd or edimated vaue of
property, the potentid sdlers have dready learned of the judicid branch's estimated vaue of the

property;
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(F) records prepared in contemplation of sde, exchange, lease, rental, or other compensated
transaction of red or persond property including intellectud property, before the transaction is
completed, which, if disclosed prior to completion of the transaction, would reved the gpprasa
or edimated value of the subject property, unless the public interest in access outweighs the
interests in redricting access, including the judicd branch's interes in maximizing the financid
benefit of the transaction; or when prepared by or on behdf of the judicid branch, appraisas or
edtimates of the value of the subject property have dready been disclosed to persons not
employed by or under aduty of confidentidity to the judicia branch.

(G) records crested or maintained for civil, crimina, or administrative enforcement purposes
or audit purposes, or for discipling, licenang, certification, or registration purposes, if release of
the records:

(i) reasonably could be expected to interfere with investigations undertaken for enforcement,
discipline, licensng, certification, or regisiration purposes;

(i) reasonably could be expected to interfere with audits, or disciplinary or enforcement
proceedings,

(ii1) would cregte a danger of depriving a person of aright to afair trid or impartid hearing;

(iv) reasonably could be expected to disclose the identity of a source who is not generdly
known outsde of government and, in the case of a record compiled in the course of an
invedtigation, disclose information furnished by a source not generdly known outsde of
government if disclosure would compromise the source; or

(v) reasonably could be expected to disclose investigative or audit techniques, procedures,
policies, or orders not generaly known outsde of government if disclosure would interfere with
enforcement or audit efforts,

(H) records the disclosure of which would jeopardize the life or safety of an individud,
including court security plans,

() records the disclosure of which would jeopardize the security of governmental property,
governmental programs, or governmental record-keeping sysems from damage, theft, or other
gppropriation or use contrary to law or public policy;

(J) records that, if disclosed, would jeopardize the security or safety of a correctiona facility,
or records relating to incarceration, treatment, probation, or parole, that would interfere with the
control and supervision of an offender's incarceration, trestment, probation, or parole;

(K) records relating to an ongoing or planned audit until the final audit is rel eased;

(L) records prepared by or on behdf of the judicda branch soldy in anticipation of litigation
that are not available under the rules of discovery;

(M) records disclosng an attorney's work product, including the mental impressions or legd
theories of an attorney or other representative of thejudicia branch concerning litigation;

(N) records of communications between the judicid branch and an attorney representing,
retained, or employed by the judicd branch if the communications would be consdered
privileged;

(O) drafts, unless otherwise classified as public;

(P) records concerning the judicia branch's drategy about collective bargaining or pending
litigetion;

(Q) records of investigations of loss occurrences and andyses of loss occurrences that may
be covered by the Risk Management Fund, the Employers Reinsurance Fund, the Uninsured
Employers Fund, or smilar divisons,
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(R) records, other than personnel evauations, that contan a persond recommendation
concerning an individud if disclosure would conditute an unwaranted inveson of persond
privecy, or disclosureis not in the public interest;

(S budget recommendations, legidative proposds, and policy Statements, that if disclosed
would reved the judicia branch's contemplated policies or contemplated courses of action before
the judicid branch has implemented or rgected those policies or courses of action or made them
public;

(T) budget andyses, revenue edtimates, and fisca notes of proposed legidation before
issuance of the final recommendations in these aress,

(U) records provided by the United States or by a government entity outside the state that are
given to the judicid branch with a requirement that they be managed as protected records if the
providing entity certifies that the record would not be subject to public disclosure if retained by
it;

(V) transcripts, minutes, or reports of the closed portion of a meeting of a public body except
as provided in Utah Code § 52-4-7,;

(W) records that would reved the contents of settlement negotiations but not including final
settlements or empirical data to the extent that they are not otherwise exempt from disclosure;

(X) memoranda prepared by saff and used in the decison-making process by a member of
any body charged by law with performing a quas-judicid function.

(8) Protected judicia records. The following judicia records are protected:

(A) personad notes or memoranda prepared by a judge or any person charged by law with
performing ajudicid function and used in the decison-making process,

(B) drafts of opinions or orders;

(©) memoranda prepared by saff for a member of any body charged by law with performing
ajudicid function and used in the decigonmaking process.

(9) Jduvenile court legad records. The following judicid records are juvenile court legd
records:

(A) dl pditions, pleadings, summonses, subpoenas, motions, affidavits, minutes, findings,
orders, decrees,

(B) accounting records,

(©) refearrd and offense higories,

(D) exhibits and other documents introduced and admitted into evidence in a hearing;

(E) dectronic recordings or reporter recordings of testimony in court proceedings,

(F) depositions or interrogatoriesfiled in a case;

(G) transcripts of court proceedings.

(10) Juvenile court socid and probetion records. The following judicid records are juvenile
court socia and probation records:

(A) referrd reports or forms,

(B) reports of preliminary inquiries,

(C) pre-dispogtion and socid summary reports;

(D) home studies and custody evauetions,

(E) psychologicd, psychiatric and medicd evduations,

(F) probation, agency and ingtitutiona reports or evauations,

(G) trestment or service plans,

(H) correspondence relating to the foregoing records or reports.
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(12) Seded judicid records. The following judicia records are sedled:
(A) adoption casdfiles.
(12) Expunged judicid records. The following judicia records are expunged:
(A) casfiles which have been expunged by court order pursuant to Council rules and
applicable satutes.
Article 3. Court Fees and Trust Accounts

Rule4-301. Trust Accounts.

[ ntent:

To edsablish a procedure for the disposition of interest on trust accounts pursuant to Utah
Code Section 78-27-4.

Applicability:

Thisrule shdl apply to the judiciary.

Statement of the Rule:

(1) Unless otherwise provided by thisrule, interest on trust accounts accrues to the sate.

(2) Accrud of interest on trust account to alitigant.

(a) For trust amounts in excess of $5,000, the court may order or the litigant may request that
such funds be deposited in an interest bearing trust account.

(b)  No interest bearing trust account will be egtablished until a litigant completes and files
with the court an Interest Bearing Trust Agreement.

(6 The interest bearing trus account shal be a an inditution desgnated by the
adminigraive office unless otherwise ordered by the court. The account shdl be maintaned in
the name of the court, and the Stae tax identification number of the litigant(s) depodting the
funds shal be used.

(d) An adminigrative feg, in an amount established by the Council, shall be assessed.

(8 The court shdl, in dl orders providing for the withdrawd of trugt funds, desgnate the
person or entity to whom the earned interest is awarded.

Rule 4-404. Jury selection and service.

I ntent:

To edablish the process for trangtion from the master jury lists maintained by the county
clerks and those maintained by the Judicid Council.

To establish auniform procedure for jury sdection, quaification, and service.

To establish adminidtrative responghility for jury selection.

To ensure that jurors are well informed of the purpose and nature of the obligations of their
service at each stage of the proceedings.

Applicability:

Thisrule shdl gpply to al trid courts.

Statement of the Rule:

(1) Trangtion from county madter jury list.

(A) Under 8 78-46-11 (repeded Chapter 219, Laws of Utah 1992), the master jury lists
established by the several county clerks in December 1991 are vaid as the source of prospective
jurors for one year. The authority to establish and draw names from the master jury ligt for each
county shifts from the severd county clerks to the Judicid Council on July 1, 1992. A jury pand
for a tria initiated or conducted on or after July 1, 1992 is avdid pand if formed from a master
jury lig vdid at the time the names of the pand's jurors were drawvn from the master list under 8
78-46-12. A jury pand formed from a December 1991 meder lig for a trid initiated or
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conducted on or ater July 1 is vdid if the names of the pand's jurors were drawvn from tha
master jury list pursuant to 8 78-46-12 on or before June 30, 1992.

(B) The initid mager jury ligs of the Judicid Council will be established July 1992. Under
paragraph (2)(C) of this rule al courts are required to sdect names from these initid master jury
ligs for qudification. To qudify prospective jurors and prepare them for service on a jury pand
requires approximately three months. Therefore, the Judicid Council recognizes the vaidity of a
jury pand formed from a December 1991 madter ligt for a trid initiated or conducted on or after
July 1 and on or before September 30, 1992 if the names of prospective jurors were drawn from
that master jury list pursuant to 8 78-46-12 on or before June 30, 1992.

(2) Madter jury list and jury source ligts; periodic review.

(A) The dae court adminigrator shal maintain a magter jury lig as defined by Utah Code
Ann. § 78-46-4 for each county.

(B) The master jury list for each county shdl be acompilaion of the following source ligts

(i) licensed drivers of the county who are 18 years of age or older; and

(ii) the officia register of voters of the county.

(©) The Judicid Council may direct the use of additiond source ligs to improve, if
necessary, the inclusiveness of the master jury list for a county.

(D) Twice per year the date court adminigtrator shdl obtain from the person responsble for
maintaining each source lig a new edition of the lig reflecting any additions, deetions, and
amendments to the list. The dae court adminigtrator shal renew the master jury lig for each
county by incorporating the new or changed information. The magter jury ligt shdl be established
in January and July. Prospective jurors shdl be sdected and qudified from the January list for
trids initigted in April through September and from the July lig for trids initisted in October
through March.

(E) The magter jury ligt shal contain the name, address, and date of birth for each person
liged and any other identifying or demographic information deemed necessary by the dtate court
adminigtretor.

(F The date court adminigtrator shall compare the number of persons on each master jury
lig for a county with the populaion of the county 18 years of age and older as reported by the
Economic and Demographic Data Projections published for the year by the Office of Planning
and Budget. The dtate court administrator shal report the comparison to the Judicia Council a
its planning workshop during even numbered years. The first report is due in 1994. The sole
purpose of thisreport isto improve, if necessary, the inclusiveness of the magter jury lis.

(3) Term of service and term of availability of jurors.

(A) Thefadlowing shdl condtitute satisfactory completion of aterm of service of ajuror:

(i) unless otherwise ordered by the court service on a jury pane for one trid whether as a
primary or dternate juror regardiess of whether the jury is caled upon to deliberate or return a
verdict;

(i) unless otherwise ordered by the court, reporting to the courthouse for potential service as
ajuror fivetimes, or

(iii) expiraion of the term of availability.

(B) The term of availability of jurors shdl be:

(1) one month for the tria courts of record in Salt Lake county;

(ii) three months for the trid courts of record in Davis, Utah, and Weber counties; and

(iif) sx months for dl other courts unless otherwise ordered by the court.
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(4) Random sdlection procedures.

(A) Random sdection procedures shdl be used in sdecting persons from the magter jury ligt
for the qudified jury ligt.

(B) Courts may depart from the principa of random selection in order to excuse or defer a
juror in accordance with datute or these rules and to remove jurors chdlenged for cause or
peremptorily.

(5) Qudified jury ligt.

(A) For each term of avalability as defined above, the state court adminigtrator shal provide,
based on a random selection, to the court the number of jurors requested by that court. This shdl
be the lig from which the court qualifies progpective jurors. The names of prospective jurors
shdl be delivered to the requesting court in the random order in which they were sdected from
the madter jury lig. The court shal mantain thet random order through summons, assgnment to
pands, sdection for voir dire, peremptory chdlenges, and fina cdl to serve as a juror; or the
court may rerandomize the names of jurors at any step.

(B) For each term of avalability the court should request no more than the number of
progpective jurors reasonably caculated to permit the sdection of a full jury pand with
dternates if gpplicable for each triad scheduled or likey to be scheduled during the term. The
number of prospective jurors requested should be based upon the dze of the pand plus any
dternates plus the totd number of peremptory chdlenges plus the anticipated number of
prospective jurors to be excused or deferred from service or removed for cause less the number
of jurors excused or deferred to that term.

(C) The cdek of the court shal mal to each prospective juror a qudification form. The
prospective juror shdl return the form to the clerk within ten days after it is received. The date
court adminigrator shdl develop a uniform form for use by dl courts In addition to the
information required by datute, the qudification form dhdl contan inquiries regarding
demographic information sufficient to accomplish the purposes of paragrgph (1), information
regarding the length of service, procedures and grounds for requesting an excuse or deferrd, and
pendties for not responding or fagfying information.

(D) If a prospective juror is unable to complete the juror qudification form, the form may be
completed by another person. The person completing the form shdl indicate that fact on the
form, date the reason the form is being completed by someone other than the prospective juror,
date his or her name and address, and sgn the form in addition to or on behdf of the prospective
juror.

(E) If the clerk determines that there is an omisson, ambiguity, or error in a returned
qudification form, the derk shdl return the form to the prospective juror with ingructions to
make the necessary addition, clarification, or correction and return the form to the clerk within
ten days after it isreceived.

(F The cek of the court shdl review dl returned qudification forms and record as
disqudified any prospective juror defined by statute not to be a competent juror.

(G) The derk of the court shdl notify the state court adminigtrator of any determination that
a prospective juror is not competent to serve as a juror, and the state court administrator shdl
accordingly update the master jury list. A prospective juror disqudified from service because of
a temporary dissbility shdl be automaticaly incduded in the next qudified jury lig following the
termination of the disability.
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(H) A prospective juror whose qudification form is returned by the United States Pogtd
authorities as "unddiverable or "moved - left no forwarding address”” or "addressee unknown,”
or other smilar statement, shdl not be pursued further by the clelk. The derk shdl notify the
dtate court administrator who shall accordingly update the master jury lid.

(1) A prospective juror who fails to respond to the qudification form and whose form is not
returned by the podd authorities as unddiverable shdl be mailed the qudification form a second
time with a notice tha falure to return the form may result in a court order requiring the
prospective juror to appear in person before the clerkk to complete the qudification form. If a
prospective juror fals to return the qudification form after the second mailing, the qudification
form and a summons may be delivered to the sheriff for persona service upon the prospective
juror. The summons shdl require the prospective juror to complete the qudification form and
deliver it to the court within ten days or to appear before the clerk to prepare the form. Any
prospective juror who fails to complete the form or to appear as ordered shall be subject to the
sanctions set forth in §78-46- 20.

(6) Excuse or deferrd from service.

(A) No competent juror is exempt from service.

(B) Persons on the qualified pror list may be excused from jury service, either before or after
summons, if ther service would be an undue hardship or extreme inconvenience to them or to
the public. This provison does not limit the authority of a judge to remove a juror for cause in
any paticular case. The court shadl make reasonable accommodations for any prospective juror
with adisshility.

(C) A prospective juror excused from service because of a temporay hardship shdl be
induded in the qudified jury lig for the teem folloming the termination of the hardship unless
otherwise ordered by the court.

(D) Without more, being enrolled as a full or part-time post-high school student is not
sufficient grounds for excuse from sarvice.

(E) Dispogtion of a request for excuse from service may be made by the judge presiding at
the trid to which pane the prospective juror is assgned, the presding judge of the court, or the
judge desgnated by the presding judge for that purpose. The presding judge may establish
written standards by which the clerk of the court may dispose of requests for temporary excuse.

(7) Summons from the qudlified jury lig.

(A) After consaultation with the judges or the presiding judge of the court, the clerk of the
court shdl determine the number of jurors needed for a particular day. The number of
prospective jurors summoned should be based upon the number of pands, sze of the panels, any
dternaes, the total number of peremptory chalenges plus the anticipated number of prospective
jurors to be excused or deferred from service or removed for cause. {B)-The derk shdl summon
the smdleﬂ number of prospectlve jurors reesonably neceesary to select a trlai jury Iliheueleplfr

the case or other exceptiona circumstances, the judge anticipates numerous chalengesfor cause.

(BC) (i) The clerk of the court, or other officer of the court a the direction of the clerk, shall
summon jurors from the qudified jury lisg in the random order in which they gppear on the
qudified jury lig.
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(i) The summons may be by first class mal delivered to the address provided on the juror
qudification form or by telephone.

(i) Mailed summonses shdl be on a form gpproved by the court executive. The summons
ghdl contan a warning regarding the pendty for falure to obey the summons The summons
may direct the prospective juror to appear a a date, time, and place certain or may direct the
prospective juror to telephone the court for further information. The summons shal direct the
prospective juror to present the summons for payment. The summons may contan other
information determined to be useful to a prospective juror.

(i) If summons is made by teephone, the clerk shdl follow the procedures of paragraph
(10) of thisrule.

(8) Assgnment of qudified prospective jurors to pands. Quadlified jurors may be assigned to
pands in the random order in which they gppear on the qudified jury lis or may be sdected in
any other random order. If a prospective juror is removed from one pand, that prospective juror
may be reassigned to another pand if the need exists and if there are no prospective jurors
remaning unassigned.

(9) Seection of prospective jurors for voir dire.  Qudlified jurors may be sdected for voir
dire in the random order in which they appear on the qudified jury list, or may be sdected in any
other random order.

(10) Cdling additiond jurors. If there is an insufficient number of prospective jurors to fill
dl jury pands, the court shal direct the clerk of the court to summon from the qudified jury ligt
such additiond jurors as necessary. The clerk shadl make every reasonable effort to contact the
prospective jurors in the order lisgted on the quaified jury list. If after reasonable efforts the clerk
fals to contact a juror, the clerk shall attempt to contact the next juror on the ligt. If the clerk is
unable to obtain a sufficient number of jurors in a reasonable period of time, the court may use
any lawvful method for acquiring ajury.

Rule 4-408. Locations of trid courts of record.

Intent:

To designate locations of tria courts of record.

Applicability:

Thisrule shdl gpply to dl trid courts of record.

Statement of the Rule:

(1) Each county seat and the following municipdities are hereby designated as locations of
trid courts of record: American Fork; Bountiful; Cedar City; Layton; Murray; Orem; Park-Gity
Roosevdt; Roy; Sdem; Sandy; Spanish Fork; West Vdley City.

(2) The following unincorporated areas of a county are designated as locations of tria courts
of record: the Silver Summit area of Summit County.

2 (3) Subject to limitations imposed by law, any trid court of record may hold court in any
location designated by thisrule.

Rule 4-408.01. Responghility for administration of tria courts.

| ntent:

To designate the court locations administered directly through the adminidrative office of the
courts and those administered through contract with loca government pursuant to * 78-3-21.

Applicability:

Thisrule shal gpply to thetrid courts of record and to the adminigtrative office of the courts.

Statement of the Rule:
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(D) All locaions of the juvenile court shdl be adminigered directly through the
adminigrative office of the courts.

(2 All locetions of the didrict court shdl be administered directly through the adminidtrative
office of the courts, except the following, which shadl be adminigered through contract with
county or municipa government pursuant to " 78-3-21. Geadwile Fillmore, Junction, Kanab,
Loa, Manila, Manti, Morgan, Panguitch, Park-Gity, Randolph, and Sdem.

Rule 4-501. Motions.

I ntent:

To edtablish a uniform procedure for filing motions, supporting memoranda and documents
with the court.

To edablish a uniform procedure for requesting and scheduling hearings on  dipostive
motions.

To establish a procedure for expedited dispositions.

Applicability:

This rule shdl apply to motion practice in dl trial courts of record except proceedings before
the court commissioners and smal clams cases. This rule does not gpply to petitions for habess
corpus or other forms of extraordinary relief.

Statement of the Rule:

(1) Fling and service of motions and memoranda

(A) Motion and supporting memoranda.  All motions, except uncontested or ex-parte matters,
shal be accompanied by a memorandum of points and authorities appropriate affidavits, and
copies of or citaions by page number to relevant portions of depostions, exhibits or other
documents relied upon in support of the motion. Memoranda supporting or opposing a motion
shdl not exceed ten pages in length exclusve of the "daiement of materid facts' as provided in
paragraph (2), except as waved by order of the court on ex-parte application. If an ex-parte
goplication is made to file an over-length memorandum, the application shdl date the length of
the principd memorandum, and if the memorandum is in excess of ten pages, the application
shdl include asummary of the memorandum, not to exceed five pages.

(B) Memorandum in oppogition to motion.  The responding party shdl file and serve upon dl
parties within ten days after service of a motion, a memorandum in oppogtion to the motion, and
al supporting documentation. If the responding party fails to file a memorandum in oppostion to
the motion within ten days &fter service of the motion, the moving party may notify the cderk to
submit the matter to the court for decision as provided in paragraph (1)((D) of thisrule.

(©) Reply memorandum. The moving party may serve and file a reply memorandum within
five days after service of the responding party's memorandum.

(D) Notice to submit for decison. Upon the expiration of the five-day period to file a reply
memorandum, ether paty may notify the clerk to submit the matter to the court for decision.
The natification shdl be in the form of a separate written pleading and captioned "Notice to
Submit for Decison." The Notice to Submit for Decison shdl date the date on which the motion
was sarved, the date the memorandum in oppostion, if any, was served, the date the reply
memorandum, if any, was sarved, and whether a hearing has been requested. The notification
dhdl contain a cetificate of mailing to dl paties If neither paty files a notice, the motion will
not be submitted for decision.

(2) Moations for summary judgment.
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(A) Memorandum in support of a motion. The points and authorities in support of a motion
for summary judgment shdl begin with a section that contains a concise datement of materia
facts as to which movant contends no genuine issue exists. The facts shdl be sated in separate
numbered sentences and shdl specificdly refer to those portions of the record upon which the
movant relies.

(B) Memorandum in oppostion to a motion. The points and authorities in oppodtion to a
mation for summary judgment shal begin with a section that contains a verbatim restatement of
eech of the movant's statement of facts as to which the party contends a genuine issue exigs
foIIowed by a concise statement of meterrd facts whrch support the pa‘tvs cortentron a

ament—of - mal =Van ) E&h
dlsputed fact shdl be dated in separate numbered sentenceﬁ and shdll spedflcdly refer to those
portrons of the record upon whrch the opposr ng pa‘ty rdies—and,—if—applicable—shal-date-the

M , t—are—disputed. All materid facts set
forth in the movants statement and properly supported by an accurate reference to the record
shdl be deemed admitted for the purpose of summary judgment unless specificdly controverted
by the opposing party's statement.

(3) Hearings.

(A) A decison on a motion shal be rendered without a hearing unless ordered by the court,
or requested by the parties as provided in paragraphs (3)(B) or (4) below.

(B) In cases where the granting of a motion would dispose of the action or any clam in the
action on the merits with prgudice, ether paty a the time of filing the principd memorandum
in support of or in opposition to amotion may file awritten request for a hearing.

(©) Such request shal be granted unless the court finds that (a) the motion or oppostion to
the motion is frivolous or (b) that the dispostive issue or set of issues governing the granting or
denid of the motion has been authoritatively decided.

(D) When a request for hearing is denied, the court shdl notify the requesting party. When a
request for hearing is granted, the court shdl set the matter for hearing or notify the requesting
party that the matter shdl be heard and the requesting party shdl schedule the matter for hearing
and notify dl parties of the date and time.

(E) In those cases where a hearing is granted, a courtesy copy of the motion, memorandum of
points and authorities and al documents supporting or opposing the motion shal be delivered to
the judge hearing the matter a least two working days before the date set for hearing. Copies
shal be clearly marked as courtesy copies and indicate the date and time of the hearing. Courtesy
copies shdl not be filed with the clerk of the court.

(P If no written request for a hearing is made a the time the parties file ther principa
memoranda, a hearing on the motion shdl be deemed waived.

(G) All dispostive mations shdl be heard a least thirty (30) days before the scheduled tria
date. No dispositive motions shall be heard after that date without leave of the court.

(H) If a hearing has been requested and the non-moving party fails to file a memorandum in
opposition, the noving party may withdraw the request or the court on its own motion may dtrike
the request and decide the motion without oral argument.

(4) Expedited dispostions. Upon motion and notice and for good cause shown, the court
may grant a request for an expedited dispostion in any case where time is of the essence and
compliance with the provisions of this rule would be impracticable or where the motion does not
rase dgnificant legd issues and could be resolved summarily.
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(5) Teephone conference. The court on its own motion or a a party's request may direct
arguments of any motion by telephone conference without court appearance. A verbatim record
shdl be made of dl telephone arguments and the rulings thereon if requested by counsd.

Rule 9-105. Justice Court hours.

[ntent:

To establish minimum court hours for Justice Courts.

Applicability:

Thisrule shdl gpply to dl Justice Courts.

Statement of the Rule:

(1) Every Judice Court shdl edtablish a regular schedule of court hours to be posted in a
conspicuous location at the court site.

(2) The Justice Court judge shal be avalable during the scheduled hours of court operation
and the Justice Court judge or cek shal be in attendance at the court during the regularly
scheduled hours of operation.

(3) Judtice Courts shdl provide, a a minimum, the following hours of operation:

Number of Average Hours Per WeekDay
Monthly Flings

0-2560 21

25-5061-150 42
51-100151-200 63
101-200201-300 124

301-400 5

401-500 6

201 501 or more 408

(4) The Judtice Court judge may schedule the court hours to meet the needs of the litigants
and the availability of bailiff and clerk services.

(5) Court hours shdl be st a least quarterly and the Justice Gourt judge shdl annualy send
notice to the Adminigtrative Office of the Courts of the hours which have been set for court
operation.

Rule 11-302. Admission Pro Hac Vice.

| ntent:

To provide a uniform method for the qudification of out of state counsd to practice before
the courts of Utah.

Applicability:

This rule shdl apply to any attorney who is not a member of the Utah State Bar gppearing as
counsel before a court of record or not of record.

Statement of the Rule:

(& An attorney who is not a member d the Utah State Bar but who is admitted to practice
law in another state or in any court of the United States or Territory or Insular Possesson of the
United States shdl agpply to be admitted pro hac vice in accordance with this rule prior to
appearing as counsd in acourt of record or not of record.

(b) Nonresdent counse may be permitted to gppear in a particular case if the court in which
the case is pending determines that admission pro hac vice will serve the interests of the parties
and the efficent and just adminigration of the case. Admisson pro hac vice under this rule is
discretionary with the court in which the agpplication for admisson is made. Admisson pro hec
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vice may be revoked by the court upon its own motion or the motion of a party if, after notice
and a hearing, the court determines that admisson pro hac vice is ingppropriate. Admission pro
hac vice shdl be denied or, if granted, shal be revoked if the court determines that the process is
being used to circumvent the norma requirements for the admisson of atorneys to the practice
of law in this sate.

(©) In determining whether to enter or revoke the order of admisson pro hac vice, the court
may condder any relevant information, including whether non resdent counsd:

(2) isfamiliar with Utah rules of evidence and procedure, including gpplicable locd rules,

(2) isavailable to opposing parties,

(3) has particular familiarity with the legd affairs of the party relevant to the case;

(4) complies with the rulings and orders of the court;

(5) has caused delay or been disruptive; and

(6) has been disciplined in any other jurisdiction within the prior 5 years.

(d) The attorney seeking admisson pro hac vice shdl complete under oath and submit to the
Utah State Bar an agpplication form available from the Utah State Bar or court clerks office . The
goplicant shdl attach to the gpplication form a Certificate of Good Standing from the licensng
gate in which the agpplicant resdes. The agpplicant shal complete a separate application for each
case in which the applicant wants to gppear. The fee for each application is $75—-$175, which
ghdl be pad to the Utah State Bar. Fees paid under this rule shdl be used for attorney discipline
investigations and proceedings.

() A copy of the application and a receipt showing payment of the fee shdl be filed in the
court in which the case is pending, with a motion by a member of the Utah State Bar to admit the
gpplicant pro hac vice and a consent by that member of the Utah State Bar to appear as associate
counsd. Asociate counsel shdl be a resdent of the dtate of Utah. The application form shal
indude:

(1) the name, address, teephone number, fax number, e-mal address, bar identification
number(s), and state(s) of admission of the applicart;

(2) the name and number of the case in which the gpplicant is seeking to appear as the
attorney of record or, if the case has not yet been filed, a description of the parties;

(3) the name, number, and court of other cases pending or closed within the gior 5 years in
any date or federd court of Utah in which the gpplicant or a member of the gpplicant=s firm
appears pro hac vice,

(4) agatement whether, in any state, the applicant:

(A) iscurrently suspended or disbarred from the practice of law;

(B) has been disciplined within the prior 5 years; or

(C) isthe subject of any pending disciplinary proceedings,

(5) agtatement that the applicant:

(A) submitsto the disciplinary authority and procedures of the Utah State Bar;

(B) isfamiliar with the rules of procedure and evidence, including applicable locdl rules,

(C) will be available for depositions, hearings, and conferences; and

(D) will comply with the rulings and orders of the court;

(6) the name, address, Utah State Bar identification number, telephone number, fax number,
and e-mail address of the member of the Utah State Bar to serve as associate counsdl; and

(7) any other information relevant to the standards for the admission of the gpplicant.

(f) Utah counsd associated with nonresident counsel seeking admission pro hac vice shdl:
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(1) fileamotion for admission of the applicant pro hac vice;

(2) serve the motion by mail, hand-delivery or facamile on the Utah State Bar-s Generd
Counsd on or before filing with the court and include a cetificate of service with the mation
evidencing sarvice on the Utah State Bar-s Genera Counsel and upon the opposing parties, or, if
represented, their counsd;

(3) file awritten consent to appear as associate counsd;

(4) sgn thefirg pleading filed;

(5) cortinue as one of the counsel of record in the case unless another member of the Utah
State Bar is substituted as associate counsdl; and

(6) be available to opposing counsd and the court for communication regarding the case and
the service of papers.

(9) The court may require Utah counsd to gppear a dl hearings. Utah counsd shdl have the
respongbility and authority to act for the client in al proceedings if the nonresdent attorney fals
to appear or failsto respond to any order of the court .

(h) An attorney admitted pro hac vice shdl comply with and is subject to Utah Statutes, rules
of the Utah Supreme Court, including the Rules of Professona Conduct and the Rules of
Lavyer Discipline and Disahility, the rules of the court in which the atorney appears, and the
rules of the Code of Judicia Adminigtration.

Code of Judicial Conduct

Canon 5. A Judge Shdl Refrain from Politica Activity Ingppropriate to the Judicid Office.

A. A candidate for sdection by a judidad nominating commisson shdl not engage in
political activities that would jeopardize the confidence of the public or of governmentd officids
in the politicd impartidity of the judica branch of government. A candidate for sdlection to a
judicd office shdl nat:

(1) misrepresent the candidate's identity, qualifications, present postion, education, prior
experience or any other fact;

(2) make promises or pledges of conduct in office other than the fathful, impartid and
diligent performance of judicid duties; or

(3) seek support or invite oppostion to the candidacy because of membership in a politica
party.

B. A judge or a candidate for a judicia office who has been confirmed by the Senate shall
not:

(1) act as aleader or hold any officein a political organization;

(2) make speeches for a political organization or candidate or publicly endorse a candidate
for public office;

(3) olicit funds for or pay an assessment or make a @ntribution to a political organization or
candidate, attend politicad gatherings or purchase tickets for politicd party dinners or other
functions, except as authorized in Canon 5C; or

(4) take a public podgtion on a non-patisan political issue which would jeopardize the
confidence of the public in the impartidity of thejudicid system.

C. If a candidate for judicid office in a retention eection or regppointment process has drawn
active public oppodtion, the candidate may operate a campaign for office subject to the
following limitations
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(1) The candidate shdl not make pledges or promises of conduct in office other than the
fathful and impartid peformance of the duties of the office or misrepresent the candidate's
identity, quaifications, present position, or other facts.

(2) The candidate shdl not directly solicit or accept campaign funds or solicit publicly stated
support, but may esablish committees of responsble persons to secure and manage the
expenditure of funds for the campaign and to obtain public statements of support. Committees
may solicit campaign contributions and public statements of support from lawyers and non
lavyers. Surplus contributions hed by the committee after the eection shdl be contributed
without public atribution to the Utah Bar Foundation. Committees must not permit the use of
campaign contributions for the private benefit of the judge or members of the judge's family.

(3) The candidate may speak to public gatherings on the candidate's own behalf.

(4) A candidate may respond to persona attacks or attacks on the candidat€'s record as long
as the response does not violate Canon 5C(1).

(5) When a party or lawyer who made a contribution of $50 or more to a judge's campaign
committee appears in a case, the judge shal disclose the contribution to the parties. The
requirement to disclose shal continue from the time the judge forms a campaign committee until
180 days after the genera election.

D. Judges and candidates for judicia office:

(1) should mantain the dignity gppropriate to judicia office and act in a manner consstent
with the integrity and independence of the judiciary, and should encourage members of the
judge's or candidate's family to adhere to the same standards of political conduct in support of
the judge or candidate as apply to the judge or candidate;

(2) should discourage employees or officids subject to the judges or candidate's direction
and control from doing on the judges or candidates behaf what the judge or candidate is
prohibited from doing under this Canon; and

(3) except to the extent permitted by Canon 5C(2), shal neither request nor encourage, and
should not knowingly permit, any other person to do for the judge or candidate what the judge or
candidate is prohibited from doing under this Canon.

E. A judge dhdl resign from judicid office upon becoming a candidate for non-judicid office
gther in a primary or in a generd dection, except that the judge may continue to hold judiciad
office while being a candidate for éection to or serving as a ddegae in a date conditutiond
convention.

F. A lawyer who is an unsuccessful candidate for judicid office is subject to lawyer
discipline for violations of this Canon pursuant to Rule of Professond Conduct 8.2.

Rules of Professond Conduct

Rule 1.7. Conflict of interest: generd rule.

@ A lavyer shdl not represent a dlient if the representation of that client will be directly
adverse to another client, unless:

(1) The lawyer ressonably believes the representation will not adversdy &ffect the
rel ationship with the other client; and

(2) Each client consents after consultation.

(b) A lawvyer shdl not represent a client if the representation of that client may be materidly
limited by the lawyer's responshilities to another client or to a third person or by the lawyer's
own interest, unless.

(1) The lawyer reasonably believes the representation will not be adversdly affected; and
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(2) Each client consents after consultation. When representation of multiple clients in a single
matter is undertaken, the conaultation shdl include explanaion to each dient of the implications
of the common representation and the advantages and risks involved.

-yl

COMMENT

Loydty to aClient

Loydty is an essentid dement in the lawvye's rdationship to a dient. An impemissble
conflict of interes may exis before representation is undertaken, in which event the
representation should be declined. If such a conflict arises after representation has been
undertaken, the lawyer should withdraw from the representation. See Rule 4:341.16. Where more
than one dient is involved and the lawyer withdraws because a conflict arises after
representation, whether the lawyer may continue to represent any of the clients is determined by
Rule 1.9. See dso Rule 2.2(c). As to whether a client-lawyer rdationship exists or, having once
been egtablished, is continuing, see Comment to Rule 1.3 and Scope.

As a generd propogtion, loydty to a dient prohibits undertaking representation directly
adverse to tha client without the client's consent. Paragraph (1) expresses that generd rule. Thus,
a lawyer ordinarily may not act as advoceate againgt a person the lawyer represents in some other
matter, even if it is wholly unrdated. On the other hand, smultaneous representation in unrelated
metters of clients whose interests are only generdly adverse, such as competing economic
enterprises, does not require consent of the respective clients. Paragraph () applies only when
the representation of one client would be directly adverse to the other.

Loyaty to a client is dso impared when a lawyer cannot consder, recommend or carry out
an appropricte course of action for the client because of the lawyer's other respongbilities or
interests. The conflict in effect forecloses dternatives that would otherwise be available to the
client. Paragraph (b) addresses such stuations. A possible conflict does not itsef preclude the
representation. The critical questions are the likdihood that a conflict will eventuate and, if it
does, whether it will maeridly interfere with the lawyer's independent professona judgment in
congdering dternatives or foreclose courses of action that reasonably should be pursued on
behdf of the dient. Condderation should be given to whether the client wishes to accommodate
the other interest involved.

Consultation and Consent

A dient may consent to representation notwithstanding a conflict. However, as indicated in
paragraph (a)(1) with respect to representation directly adverse to a client and paragraph (b)(2)
with respect to materid limitations on representation of a client, when a disnterested lawyer
would conclude that the client should not agree to the representation under the circumstances, the
lawyer involved cannot properly ask for such agreement or provide representation on the bass of
the client's consent. When more than one client is involved, the question of conflict must be
resolved as to each client. Moreover, there may be circumstances where it is impossble to make
the disclosure necessary to obtain consent. For example, when the lawyer represents different
clients in related matters and one of the clients refuses to consent to the disclosure necessary to
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permit the other client to make an informed decison, the lawyer cannot properly ask the latter to
consent.

Lawyer's Interests

The lawyer's own interests should not be permitted to have adverse effect on representation
of a client. For example, a lawvyer's need for income should not lead the lawyer to undertake
matters that cannot be handled competently and at a reasonable fee. See Rules 1.1 and 1.5. If the
probity of a lawyer's own conduct in a transaction is in serious question, it may be difficult or
impossble for the lavyer to give a client detached advice A lawyer may not dlow related
busness interests to affect representation, for example, by referring clients to an enterprise in
which the lawyer has an undisclosed interest.

Conflictsin Litigation

Paragraph (&) prohibits representation of opposng paties in litigation. Smultaneous
representation of parties whose interests in litigation may conflict, such as co-plantiffs or
co-defendants, is governed by paragraph (b). An impermissble conflict may exist by reason of
ubgtantid  discrepancy in the parties testimony, incompeibility in podtions in relaion to an
opposing paty or the fact that there are subgtantidly different possbilities of settlement of the
clams or ligbilities in quegtion. Such conflicts can aise in cimind cases as wdl as civil. The
potential for conflict of interest in representing multiple defendants in a crimind case is S0 grave
that ordinarily a lawyer should decline to represent more than one co-defendant. On the other
hand, common representation of persons having smilar interests is proper if the risk of adverse
affect is minima and the requirements of paragraph (b) are met. Compare Rule 2.2, involving
intermediation between clients.

Ordinarily, a lawyer may not act as advocate agangt a client the lawyer represents in some
other matter, even if the other matter is whally unrelated. However, there are circumstances in
which a lawyer may act as an advocate agang a client. For example, a lawyer representing an
enterprise with diverse operations may accept employment as an advocate againg the enterprise
in an unrdaied maiter if doing 0 will not adversdy affect the lawyer's reationship with the
enterprise or conduct of the suit and if both clients consent upon consultation. By the same token,
government lawyers in some circumstances may represent government employees in proceedings
in which a government agency is the opposing party. The propriety of concurrent representation
can depend on the nature of the litigation. For example, a suit charging fraud entalls conflict to a
degree not involved in a suit for adeclaratory judgment concerning statutory interpretation.

A lawvyer may represent parties having antagonistic pogtions on a legd question that has
aisen in different cases, unless representation of ether client would be adversdly affected. Thus,
it is ordinarily not improper to assart such postions in cases pending in different trid courts, but
it may be improper to do so in cases pending at the same timein an appdllate court.

Interest of Person Paying for Lawyer's Service

A lawvyer may be pad from a source other than the client if the client is informed of that fact
and consents and the arrangement does not compromise the lawyer's duty of loyaty to the client.
See Rule 1.8(f). For example, when an insurer and its insured have conflicting interests in a
matter arisng from a liability insurance agreement and the insurer is required to provide separate
counsd for the insured, the arangement should assure the separate counsd's professond
independence. So also, when a corporation and its directors or employees are involved in a
controversy in which they have conflicting interests, the corporation may provide funds for
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separate legd representation of the directors or employees, if the dlients consent after
consultation and the arrangement ensures the lawyer's professional independence.

Other Conflict Situations

Conflicts of interest in contexts other than litigation sometimes may be difficult to assess.
Rdevant factors in determining whether there is potential for adverse effect include the duration
and intimecy of the lawyer's reaionship with the dient or dients involved, the functions being
performed by the lawyer, the likdihood that actua conflict will arise and the likdy pregudice to
the dient from the conflict if it does arise. The question is often one of proximity and degree.

For example, a lawvyer may not represent multiple parties to a negotiation whose interests are
fundamentaly antagonistic to each other, but common representation is permissble where the
dients are genegrdly digned in interes even though there is some difference of interest among
them.

Conflict questions may adso aise in edate planning and estate adminidration. A lavyer may
be cdled upon to prepare wills for severd family members, such as husband and wife, and
depending upon the circumstances, a conflict of interet may aise. In edtate adminigration, the
identity of the client may be uncdlear under the law of a particular jurisdiction. Under one view,
the dient is the fidudary; under another view, the dient is the edate or trud, including its
beneficiaries. The lawyer should make clear the relaionship to the parties involved.

A lawyer for a corporation or other organization who is aso a member of its board of
directors should determine whether the respongbilities of the two roles may conflict. The lawyer
may be cdled on to advise the corporation in matters involving actions of the directors.
Congdderation should be given to the frequency with which such gtuations may arise, the
potentid intensty of the conflict, the effect of the lawyer's resgnation from the board and the
possihility of the corporation's obtaining legd advice from another lawyer in such dtuations. If
there is maerid rik tha the dud role will compromise the lawyer's independence of
professona judgment, the lawyer should not serve as adirector.

Conflict Charged by an Opposing Party

Resolving quettions of conflict of interest is primaily the responghility of the lawyer
undertaking the representation. In litigation, a court may raise the question when there is reason
to infer that the lawyer has neglected the responghility. In a crimina case, inquiry by the court is
generdly required when a lawyer represents multiple defendants. Where the conflict is such as
cdealy to cdl in quedion the far or efficient adminigration of jusice, opposng counsd may
properly raise the question. Such an objection should be viewed with caution, however, for it can
be misused as a technique of harassment. See Scope.

Rule 2.2. Intermediary.

(@ A lawyer may act asintermediary between dientsif:

(1) The lawyer conaults with each dient concerning the implicaions of the common
representation, including the advantages and risks involved, and the effect of the attorney-client
privileges, and obtains each client's consent to the common representation; and

(2) The lawyer reasonably believes that the matter can be resolved on terms compatible with
the each client's best interest, that each client will be able to make adequatedly informed decisons
in the matter and that there is little risk of materid prgudice to the interests of any of the clients
if the contemplated resolution is unsuccessful; and
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(3) The lawyer reasonably believes that the common representation can be undertaken
impartidly and without improper effect on other responshilities the lawvyer has to any of the
clients and

(4) All requirements of Rules 1.7 and 1.8 are met.

(b) While acting as intermediary, the lawvyer shdl consult with each dient concerning the
decisons to be made and the condderations relevant in making them, so that each client can
make adequately informed decisions.

(© A lawyer shdl withdraw as intermediary if any of the dients so requedts, or if any of the
conditions stated in paragraph (a) is no longer satisfied. Upon withdrawd, the lawyer shal not
continue to represent any of the clientsin the matter that was the subject of the intermediation.

COMMENT

A lawe acts as intermediary under this Rule when the lawyer represents two or more
paties with potentidly conflicting interests. A key factor in defining the rdationship is whether
the parties share respongbility for the lawyer's fee, but the common representation may be
inferred from other circumstances. Because confusion can aise as to the lawyer's role where
eech paty is not separatdy represented, it is important that the lavyer make clear the
relationship.

The Rule does not goply to a lawyer acting as abitrator or mediator between or among
parties who are not clients of the lawyer, even where the lawyer has been appointed with the
concurrence of the parties. In performing such a role the lawyer may be subject to applicable
codes of ethics, such as the Code of Ethics for Arbitration in Commercid Disputes prepared by a
joint Committee of the American Bar Association and the American Arbitration Association.

A lawyer acts as intermediary in seeking to edtablish or adjust a relaionship between clients
on an amicable and mutudly advantageous bass, for example, in helping to organize a busness
in which two or more clients ae entrepreneurs, working out the financid reorganization of an
enterprise in which two or more clients have an interest, aranging a property digribution in
stlement of an estate or mediating a dispute between clients. The lawyer seeks to resolve
potentidly conflicting interests by developing the parties mutud interess. The dternative can be
that each party may have to obtain separate representation, with the possibility n some stuations
of incurring additiona cos, complication or even litigation. Given these and other relevant
factors, dl the clients may prefer that the lawyer act asintermediary.

In conddering whether to act as intermediay between clients, a lawyer should be mindful
that if the intermediation fals the result can be additiond cost, embarrassment and recrimination.
In some gtuations the risk of falure is so grest tha intermediation is plainly impossble. For
example, a lawyer cannot undertake common representation of dients between whom
contentious litigation is imminent or who contemplate contentious negotiations. More generdly,
if the raionship between the paties has dready assumed definite antagonism, the posshility
that the dlients interests can be adjusted by intermediation ordinarily is not very good.

The appropriateness of intermediaion can depend on its form. Forms of intermediation range
from informa arbitration, where each client's case is presented by the respective client and the
lavyer decides the outcome, to mediation, to common representation where the dlients interests
are subgtantidly though not entirdy compatible. One form may be gppropriate in circumstances
where another would not. Other rdevant factors are whether the lawyer subsequently will
represent both paties on a continuing bass and whether the dtuation involves creating a
relationship between the parties or terminating one.
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Confidentidity and Privilege

A paticulaly important factor in determining the appropriateness of intermediation is the
effect on dient-lavyer confidentidity and the atorney-cdlient privilege In a common
representation, the lawyer is 4ill required both to keep each client adequatdly informed and to
mantan confidentidity of information reating to the representation. See Rules 1.4 and 1.6.
Complying with both requirements while acting as intermediary requires a delicate bdance. If
the baance cannot be maintained, the common representation is improper. With regard to the
attorney-client privilege, the prevaling rule is that as between commonly represented clients the
privilege does not attach. Hence, it must be assumed that if litigation eventuates between the
clients, the privilege will not protect any such communications, and the dlients should be o0
advised.

Since the lawyer is required to be impatid between commonly represented clients,
intermediation is improper when that impartidity cannot be maintained. For example, a lawvyer
who has represented one of the clients for a long period and in a variety of matters might have
difficulty being impartid between that client and one to whom the lawyer has only recently been
introduced.

Conaultation

In acting as intermediary between dlients, the lawyer is required to consult with the dients on
the implications of doing so, and proceed only upon consent based on such a consultation. The
consultation should make clear tha the lawyer's role is not that of partisanship normaly
expected in other circumstances.

Paragraph (b) is an gpplication of the principle expressed in Rule 1.4. Where the lawyer is
intermediary, the dients ordinarily must assume greater responsibility for decisons than when
each client isindependently represented.

Withdrawal

Common representation does not diminish the rights of each dient in the dient-lawyer
relationship. Each has the right to loya and diligent representetion, the right to discharge the
lavyer as daed in Rule 1.14, and the protection of Rule 1.9 concerning obligations to a former
dient.

Rule 7.2. Advertiang.

(@ Subject to the requirements of Rules 7.1 and 7.3, a lawvyer may advertise services through
public media, such as a telephone directory, legd directory, newspaper or other periodicd,
outdoor advertising, radio or television, or through written or recorded communication.

(b) A copy or recording of an advertissment or written communicetion shal be kept for two
years after itslast dissemination aong with arecord of when and where it was used.

(© A lawvyer ddl not give anything of vaue to a person for recommending the lavyer's
services, except that alawyer may:

(1) pay the reasonable cost of advertisng or written communication permitted by this Rule;
andHmay

(2) pay the usua charges of alawyer referrd service or other lega service organization;;

(3) pay for a law practice in compliance with the Rules of Professond Conduct, including
Rule 1.17; or

4 d|V|de a fee with another Iawver but—enly as alJfgwed @mltt by theppe\Asensef—Rule
1. 5(e) l avy
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(d Any communication made pursuant to this Rule shdl include the name of a least one
lawyer respongble for its content.

COMMENT

To assg the public in obtaining legd services, lawyers should be dlowed to make known
their sarvices not only through reputation but dso through organized information campaigns in
the form of advertisng. Advertisng involves an active quest for clients, contrary to the tradition
that a lawyer should not seek clientdle. However, the public's need to know about legal services
can be fulfilled in pat through advertisng. This need is paticularly acute in the case of persons
of moderate means who have not made extensve use of legd services The interest in expanding
public information about legd services ought to prevall over condderations of tradition.
Neverthdess, advertisng by lawyers entalls the risk of practices that are mideading or
overreaching.

This Rule permits public disssmination of information concaning a lavyer's name or firm
name, address and telephone number; the kinds of services the lawyer will undertake; the bass
on which the lawvyer's fees are determined, including prices for specific services and payment
and credit arangements, a lawyer's foreign language ability; names of references and, with ther
consent, names of dients regularly represented; and other information that might invite the
attention of those seeking legd assstance.

Quedtions of effectiveness and taste in advertisng are matters of speculation and subjective
judgment. Some jurisdictions have had extendve prohibitions agangt teevison advertisng,
agang advetisng going beyond gpecified facts about a lawyer, or agang "undignified”
advetisng. Televison is now one of the most poweful media for getting information to the
public, particularly persons of low and moderate income prohibiting televison advertising,
therefore, would impede the flow of information about legd services to many sectors of the
public. Limiting the information that may be advertised has a smilar effect and assumes that the
Bar can accurately forecast the kind of information that the public would regard as relevant.

Nether this Rule nor Rule 7.1 prohibits communications authorized by law, such as notice to
members of aclassin class action litigetion.

Record of Advertisng

Paragraph (b) requires that a record of the content and use of advertisng be kept in order to
facilitate enforcement of this Rule. It does not require that advertisng be subject to review prior
to dissemination. Such a requirement would be burdensome and expensive rdative to its possble
benefits, and may be of doubtful conditutiondity.

Paylng Others to Recommend a LaNyer

Ianer is dlowed to pay for advemsmq and ertten oommunlcatlons permltted by thls Rule to

pay for a lawv practice in compliance with the Rules of Professond Conduct, including Rule
1.17, and to pay referral fees permitted by Rule 1.5(e), even if such fees are paid on a fee-per-
case basis. Fees may not be paid to a lawyer referrad service or to a legd services organization
on a fee-per-case basis. This redtriction does not prevent an organization or person other than the
lavyer from advertisng or recommending the lawyer's services Thus, a legd ad agency or
prepaid legd services plan may pay to advertise lega services provided under its auspices.
Likewise, a lavyer may participate in lawyer referra programs and pay the usud fees charged by
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1 such programs. Paragraph (c) does not prohibit paying regular compensation to an assstant, such
2 asasecretary, to prepare communications permitted by this Rule.
3
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